
HOUSE BILL No. 2435

AN ACT concerning crimes, punishment and criminal procedure; relating to attempt, con-
spiracy and criminal solicitation to commit certain crimes; aggravated endangering a
child; controlled substances; amending K.S.A. 21-3301, 21-3302, 21-3303, 21-3447, 21-
3449, 21-3450, 21-3502, 21-3504, 21-3506, 21-3513, 21-3516 and 21-4643 and K.S.A.
2009 Supp. 21-3608a, 21-36a01, 21-36a05, 21-36a10, 21-36a13, 21-4642 and 21-4704
and repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 21-3301 is hereby amended to read as follows: 21-
3301. (a) An attempt is any overt act toward the perpetration of a crime
done by a person who intends to commit such crime but fails in the
perpetration thereof or is prevented or intercepted in executing such
crime.

(b) It shall not be a defense to a charge of attempt that the circum-
stances under which the act was performed or the means employed or
the act itself were such that the commission of the crime was not possible.

(c) (1) An attempt to commit an off-grid felony shall be ranked at
nondrug severity level 1. An attempt to commit any other nondrug felony
shall be ranked on the nondrug scale at two severity levels below the
appropriate level for the underlying or completed crime. The lowest se-
verity level for an attempt to commit a nondrug felony shall be level 10.

(2) The provisions of this subsection shall not apply to a violation of
attempting to commit the crime of:

(A) Aggravated trafficking, as defined in K.S.A. 21-3447, and amend-
ments thereto, if the offender is 18 years of age or older and the victim is
less than 14 years of age;

(B) terrorism pursuant to as defined in K.S.A. 21-3449, and amend-
ments thereto, or of;

(C) illegal use of weapons of mass destruction pursuant to as defined
in K.S.A. 21-3450, and amendments thereto;

(D) rape, as defined in subsection (a)(2) of K.S.A. 21-3502, and
amendments thereto, if the offender is 18 years of age or older;

(E) aggravated indecent liberties with a child, as defined in subsection
(a)(3) of K.S.A. 21-3504, and amendments thereto, if the offender is 18
years of age or older;

(F) aggravated criminal sodomy, as defined in subsection (a)(1) or
(a)(2) of K.S.A. 21-3506, and amendments thereto, if the offender is 18
years of age or older;

(G) promoting prostitution, as defined in K.S.A. 21-3513, and amend-
ments thereto, if the offender is 18 years of age or older and the prostitute
is less than 14 years of age; or

(H) sexual exploitation of a child, as defined in subsection (a)(5) or
(a)(6) of K.S.A. 21-3516, and amendments thereto, if the offender is 18
years of age or older.

(d) (1) An attempt to commit a felony which prescribes a sentence
on the drug grid shall reduce the prison term prescribed in the drug grid
block for an underlying or completed crime by six months.

(2) The provisions of this subsection shall not apply to a violation of
attempting to commit a violation of K.S.A. 2009 Supp. 21-36a03, and
amendments thereto.

(e) An attempt to commit a class A person misdemeanor is a class B
person misdemeanor. An attempt to commit a class A nonperson mis-
demeanor is a class B nonperson misdemeanor.

(f) An attempt to commit a class B or C misdemeanor is a class C
misdemeanor.

Sec. 2. K.S.A. 21-3302 is hereby amended to read as follows: 21-
3302. (a) A conspiracy is an agreement with another person to commit a
crime or to assist in committing a crime. No person may be convicted of
a conspiracy unless an overt act in furtherance of such conspiracy is al-
leged and proved to have been committed by such person or by a co-
conspirator.

(b) It shall be a defense to a charge of conspiracy that the accused
voluntarily and in good faith withdrew from the conspiracy, and com-
municated the fact of such withdrawal to one or more of the accused
person’s co-conspirators, before any overt act in furtherance of the con-
spiracy was committed by the accused or by a co-conspirator.

(c) (1) Conspiracy to commit an off-grid felony shall be ranked at
nondrug severity level 2. Conspiracy to commit any other nondrug felony
shall be ranked on the nondrug scale at two severity levels below the
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appropriate level for the underlying or completed crime. The lowest se-
verity level for conspiracy to commit a nondrug felony shall be level 10.

(2) The provisions of this subsection shall not apply to a violation of
conspiracy to commit the crime of:

(A) Aggravated trafficking, as defined in K.S.A. 21-3447, and amend-
ments thereto, if the offender is 18 years of age or older and the victim is
less than 14 years of age;

(B) terrorism pursuant to as defined in K.S.A. 21-3449, and amend-
ments thereto, or of;

(C) illegal use of weapons of mass destruction pursuant to as defined
in K.S.A. 21-3450, and amendments thereto;

(D) rape, as defined in subsection (a)(2) of K.S.A. 21-3502, and
amendments thereto, if the offender is 18 years of age or older;

(E) aggravated indecent liberties with a child, as defined in subsection
(a)(3) of K.S.A. 21-3504, and amendments thereto, if the offender is 18
years of age or older;

(F) aggravated criminal sodomy, as defined in subsection (a)(1) or
(a)(2) of K.S.A. 21-3506, and amendments thereto, if the offender is 18
years of age or older;

(G) promoting prostitution, as defined in K.S.A. 21-3513, and amend-
ments thereto, if the offender is 18 years of age or older and the prostitute
is less than 14 years of age; or

(H) sexual exploitation of a child, as defined in subsection (a)(5) or
(a)(6) of K.S.A. 21-3516, and amendments thereto, if the offender is 18
years of age or older.

(d) Conspiracy to commit a felony which prescribes a sentence on
the drug grid shall reduce the prison term prescribed in the drug grid
block for an underlying or completed crime by six months.

(e) A conspiracy to commit a misdemeanor is a class C misdemeanor.

Sec. 3. K.S.A. 21-3303 is hereby amended to read as follows: 21-
3303. (a) Criminal solicitation is commanding, encouraging or requesting
another person to commit a felony, attempt to commit a felony or aid and
abet in the commission or attempted commission of a felony for the pur-
pose of promoting or facilitating the felony.

(b) It is immaterial under subsection (a) that the actor fails to com-
municate with the person solicited to commit a felony if the person’s
conduct was designed to effect a communication.

(c) It is an affirmative defense that the actor, after soliciting another
person to commit a felony, persuaded that person not to do so or oth-
erwise prevented the commission of the felony, under circumstances
manifesting a complete and voluntary renunciation of the actor’s criminal
purposes.

(d) (1) Criminal solicitation to commit an off-grid felony shall be
ranked at nondrug severity level 3. Criminal solicitation to commit any
other nondrug felony shall be ranked on the nondrug scale at three se-
verity levels below the appropriate level for the underlying or completed
crime. The lowest severity level for criminal solicitation to commit a non-
drug felony shall be level 10.

(2) The provisions of this subsection shall not apply to a violation of
criminal solicitation to commit the crime of:

(A) Aggravated trafficking, as defined in K.S.A. 21-3447, and amend-
ments thereto, if the offender is 18 years of age or older and the victim is
less than 14 years of age;

(B) terrorism pursuant to as defined in K.S.A. 21-3449, and amend-
ments thereto, or of;

(C) illegal use of weapons of mass destruction pursuant to as defined
in K.S.A. 21-3450, and amendments thereto;

(D) rape, as defined in subsection (a)(2) of K.S.A. 21-3502, and
amendments thereto, if the offender is 18 years of age or older;

(E) aggravated indecent liberties with a child, as defined in subsection
(a)(3) of K.S.A. 21-3504, and amendments thereto, if the offender is 18
years of age or older;

(F) aggravated criminal sodomy, as defined in subsection (a)(1) or
(a)(2) of K.S.A. 21-3506, and amendments thereto, if the offender is 18
years of age or older;

(G) promoting prostitution, as defined in K.S.A. 21-3513, and amend-
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ments thereto, if the offender is 18 years of age or older and the prostitute
is less than 14 years of age; or

(H) sexual exploitation of a child, as defined in subsection (a)(5) or
(a)(6) of K.S.A. 21-3516, and amendments thereto, if the offender is 18
years of age or older.

(e) Criminal solicitation to commit a felony which prescribes a sen-
tence on the drug grid shall reduce the prison term prescribed in the
drug grid block for an underlying or completed crime by six months.

Sec. 4. K.S.A. 21-3447 is hereby amended to read as follows: 21-
3447. (a) Aggravated trafficking is:

(1) Trafficking, as defined in K.S.A. 21-3446, and amendments
thereto:

(A) Involving the commission or attempted commission of kidnap-
ping, as defined in K.S.A 21-3420, and amendments thereto;

(B) committed in whole or in part for the purpose of the sexual grat-
ification of the defendant or another; or

(C) resulting in a death; or
(2) recruiting, harboring, transporting, providing or obtaining, by any

means, a person under 18 years of age knowing that the person, with or
without force, fraud, threat or coercion, will be used to engage in forced
labor, involuntary servitude or sexual gratification of the defendant or
another.

(b) Except as provided further, aggravated trafficking is a severity
level 1, person felony. When the offender is 18 years of age or older,
aggravated trafficking or attempt, conspiracy or criminal solicitation to
commit aggravated trafficking, if the victim is less than 14 years of age,
is an off-grid person felony.

(c) If the offender is 18 years of age or older and the victim is less
than 14 years of age, the provisions of:

(1) Subsection (c) of K.S.A. 21-3301, and amendments thereto, shall
not apply to a violation of attempting to commit the crime of aggravated
trafficking pursuant to this section;

(2) subsection (c) of K.S.A. 21-3302, and amendments thereto, shall
not apply to a violation of conspiracy to commit the crime of aggravated
trafficking pursuant to this section; and

(3) subsection (d) of K.S.A. 21-3303, and amendments thereto, shall
not apply to a violation of criminal solicitation to commit the crime of
aggravated trafficking pursuant to this section.

(d) This section shall be part of and supplemental to the Kansas crim-
inal code.

Sec. 5. K.S.A. 21-3449 is hereby amended to read as follows: 21-
3449. (a) Terrorism is the commission of, the attempt to commit or the
conspiracy to commit any felony with the intent to intimidate or coerce
the civilian population, influence government policy by intimidation or
coercion or to affect the operation of any unit of government.

(b) Terrorism or attempt, conspiracy or criminal solicitation to com-
mit terrorism is an off-grid person felony.

(c) The provisions of subsection (c) of K.S.A. 21-3301, and amend-
ments thereto, shall not apply to a violation of attempting to commit the
crime of terrorism pursuant to this section. The provisions of subsection
(c) of K.S.A. 21-3302, and amendments thereto, shall not apply to a vio-
lation of conspiracy to commit the crime of terrorism pursuant to this
section. The provisions of subsection (d) of K.S.A. 21-3303, and amend-
ments thereto, shall not apply to a violation of criminal solicitation to
commit the crime of terrorism pursuant to this section.

Sec. 6. K.S.A. 21-3450 is hereby amended to read as follows: 21-
3450. (a) The illegal use of weapons of mass destruction is:

(1) Intentionally, knowingly and without lawful authority, developing,
producing, stockpiling, transferring, acquiring, retaining or possessing
any:

(A) Biological agent, toxin or delivery system for use as a weapon;
(B) chemical weapon; or
(C) nuclear materials or nuclear byproduct materials for use as a

weapon;
(2) knowingly assisting a foreign state or any organization to do any

such activities as specified in paragraph (1); or
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(3) attempting, threatening or conspiring to do any such activities as
specified in paragraph (1) or (2).

(b) Illegal use of weapons of mass destruction or attempt, conspiracy
or criminal solicitation to commit illegal use of weapons of mass destruc-
tion is an off-grid person felony.

(c) The provisions of subsection (c) of K.S.A. 21-3301, and amend-
ments thereto, shall not apply to a violation of attempting to commit the
crime of illegal use of weapons of mass destruction pursuant to this sec-
tion. The provisions of subsection (c) of K.S.A. 21-3302, and amendments
thereto, shall not apply to a violation of conspiracy to commit the crime
of illegal use of weapons of mass destruction pursuant to this section. The
provisions of subsection (d) of K.S.A. 21-3303, and amendments thereto,
shall not apply to a violation of criminal solicitation to commit the crime
of illegal use of weapons of mass destruction pursuant to this section.

(d) The following shall not be prohibited under the provisions of this
section:

(1) Any peaceful purpose related to an industrial, agricultural, re-
search, medical or pharmaceutical activity or other activity;

(2) any purpose directly related to protection against toxic chemicals
and to protection against chemical weapons;

(3) any military purpose of the United States that is not connected
with the use of a chemical weapon or that is not dependent on the use
of the toxic or poisonous properties of the chemical weapon to cause
death or other harm;

(4) any law enforcement purpose, including any domestic riot control
purpose and including imposition of capital punishment; or

(5) any individual self-defense device, including those using a pepper
spray or chemical mace.

(e) As used in this section:
(1) ‘‘Biological agent’’ means any microorganism, virus, infectious

substance or biological product that may be engineered as a result of
biotechnology, or any naturally occurring or bioengineered component of
any such microorganism, virus, infectious substance, or biological prod-
uct, capable of causing:

(A) Death, disease or other biological malfunction in a human, an
animal, a plant or another living organism;

(B) deterioration of food, water, equipment, supplies or material of
any kind; or

(C) deleterious alteration of the environment;
(2) ‘‘chemical weapon’’ means the following together or separately:
(A) A toxic chemical and its precursors, except where intended for a

purpose not prohibited under this section, as long as the type and quantity
is consistent with such a purpose;

(B) a munition or device, specifically designed to cause death or other
harm through toxic properties of those toxic chemicals specified in sub-
paragraph (A), which would be released as a result of the employment of
such munition or device; or

(C) any equipment specifically designed for use directly in connection
with the employment of munitions or devices specified in subparagraph
(B);

(3) ‘‘key component of a binary or multicomponent chemical system’’
means the precursor which plays the most important role in determining
the toxic properties of the final product and reacts rapidly with other
chemicals in the binary or multicomponent system;

(4) ‘‘delivery system’’ means:
(A) Any apparatus, equipment, device or means of delivery specifi-

cally designed to deliver or disseminate a biological agent, toxin or vector;
or

(B) any vector;
(5) ‘‘for use as a weapon’’ does not include the development, pro-

duction, transfer, acquisition, retention or possession of any biological
agent, toxin or delivery system for prophylactic, protective or other peace-
ful purposes;

(6) ‘‘nuclear material’’ means material containing any:
(A) Plutonium;
(B) uranium not in the form of ore or ore residue that contains the

mixture of isotopes as occurring in nature;
(C) enriched uranium, defined as uranium that contains the isotope
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233 or 235 or both in such amount that the abundance ratio of the sum
of those isotopes to the isotope 238 is greater than the ratio of the isotope
235 to the isotope 238 occurring in nature; or

(D) uranium 233;
(7) ‘‘nuclear byproduct material’’ means any material containing any

radioactive isotope created through an irradiation process in the operation
of a nuclear reactor or accelerator;

(8) ‘‘precursor’’ means any chemical reactant which takes part at any
stage in the production by whatever method of a toxic chemical. The term
includes any key component of a binary or multicomponent chemical
system;

(9) ‘‘toxic chemical’’ means any chemical which through its chemical
action on life processes can cause death, temporary incapacitation or per-
manent harm to humans or animals. The term includes all such chemicals,
regardless of their origin or of their method of production, and regardless
of whether they are produced in facilities, in munitions or elsewhere;

(10) ‘‘toxin’’ means the toxic material of plants, animals, microorgan-
isms, viruses, fungi, or infectious substances, or a recombinant molecule,
whatever its origin or method of production, including:

(A) Any poisonous substance or biological product that may be en-
gineered as a result of biotechnology produced by a living organism; or

(B) any poisonous isomer or biological product, homolog or derivative
of such a substance; and

(11) ‘‘vector’’ means a living organism or molecule, including a re-
combinant molecule, or biological product that may be engineered as a
result of biotechnology, capable of carrying a biological agent or toxin to
a host.

Sec. 7. K.S.A. 21-3502 is hereby amended to read as follows: 21-
3502. (a) Rape is: (1) Sexual intercourse with a person who does not
consent to the sexual intercourse, under any of the following circum-
stances:

(A) When the victim is overcome by force or fear;
(B) when the victim is unconscious or physically powerless; or
(C) when the victim is incapable of giving consent because of mental

deficiency or disease, or when the victim is incapable of giving consent
because of the effect of any alcoholic liquor, narcotic, drug or other sub-
stance, which condition was known by the offender or was reasonably
apparent to the offender;

(2) sexual intercourse with a child who is under 14 years of age;
(3) sexual intercourse with a victim when the victim’s consent was

obtained through a knowing misrepresentation made by the offender that
the sexual intercourse was a medically or therapeutically necessary pro-
cedure; or

(4) sexual intercourse with a victim when the victim’s consent was
obtained through a knowing misrepresentation made by the offender that
the sexual intercourse was a legally required procedure within the scope
of the offender’s authority.

(b) It shall be a defense to a prosecution of rape under subsection
(a)(2) that the child was married to the accused at the time of the offense.

(c) Except as provided further, rape as described in subsection (a)(1)
or (2) is a severity level 1, person felony. Rape as described in subsection
(a)(2) or attempt, conspiracy or criminal solicitation to commit rape as
described in subsection (a)(2), when the offender is 18 years of age or
older, is an off-grid person felony. Rape as described in subsection (a)(3)
or (4) is a severity level 2, person felony.

(d) If the offender is 18 years of age or older, the provisions of:
(1) Subsection (c) of K.S.A. 21-3301, and amendments thereto, shall

not apply to a violation of attempting to commit the crime of rape as
described in subsection (a)(2);

(2) subsection (c) of K.S.A. 21-3302, and amendments thereto, shall
not apply to a violation of conspiracy to commit the crime of rape as
described in subsection (a)(2); and

(3) subsection (d) of K.S.A. 21-3303, and amendments thereto, shall
not apply to a violation of criminal solicitation to commit the crime of
rape as described in subsection (a)(2).

Sec. 8. K.S.A. 21-3504 is hereby amended to read as follows: 21-
3504. (a) Aggravated indecent liberties with a child is:
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(1) Sexual intercourse with a child who is 14 or more years of age but
less than 16 years of age;

(2) engaging in any of the following acts with a child who is 14 or
more years of age but less than 16 years of age and who does not consent
thereto:

(A) Any lewd fondling or touching of the person of either the child
or the offender, done or submitted to with the intent to arouse or satisfy
the sexual desires of either the child or the offender, or both; or

(B) causing the child to engage in any lewd fondling or touching of
the person of another with the intent to arouse or satisfy the sexual desires
of the child, the offender or another; or

(3) engaging in any of the following acts with a child who is under 14
years of age:

(A) Any lewd fondling or touching of the person of either the child
or the offender, done or submitted to with the intent to arouse or to
satisfy the sexual desires of either the child or the offender, or both; or

(B) soliciting the child to engage in any lewd fondling or touching of
the person of another with the intent to arouse or satisfy the sexual desires
of the child, the offender or another.

(b) It shall be a defense to a prosecution of aggravated indecent lib-
erties with a child as provided in subsection (a)(1), (a)(2)(A) and (a)(3)(A)
that the child was married to the accused at the time of the offense.

(c) Except as provided further, aggravated indecent liberties with a
child as described in subsections (a)(1) and (a)(3) is a severity level 3,
person felony. Aggravated indecent liberties with a child as described in
subsection (a)(2) is a severity level 4, person felony. When the offender
is 18 years of age or older, aggravated indecent liberties with a child as
described in subsection (a)(3) or attempt, conspiracy or criminal solici-
tation to commit aggravated indecent liberties with a child as described
in subsection (a)(3) is an off-grid person felony.

(d) If the offender is 18 years of age or older, the provisions of:
(1) Subsection (c) of K.S.A. 21-3301, and amendments thereto, shall

not apply to a violation of attempting to commit the crime of aggravated
indecent liberties with a child as described in subsection (a)(3);

(2) subsection (c) of K.S.A. 21-3302, and amendments thereto, shall
not apply to a violation of conspiracy to commit the crime of aggravated
indecent liberties with a child as described in subsection (a)(3); and

(3) subsection (d) of K.S.A. 21-3303, and amendments thereto, shall
not apply to a violation of criminal solicitation to commit the crime of
aggravated indecent liberties with a child as described in subsection
(a)(3).

Sec. 9. K.S.A. 21-3506 is hereby amended to read as follows: 21-
3506. (a) Aggravated criminal sodomy is:

(1) Sodomy with a child who is under 14 years of age;
(2) causing a child under 14 years of age to engage in sodomy with

any person or an animal; or
(3) sodomy with a person who does not consent to the sodomy or

causing a person, without the person’s consent, to engage in sodomy with
any person or an animal, under any of the following circumstances:

(A) When the victim is overcome by force or fear;
(B) when the victim is unconscious or physically powerless; or
(C) when the victim is incapable of giving consent because of mental

deficiency or disease, or when the victim is incapable of giving consent
because of the effect of any alcoholic liquor, narcotic, drug or other sub-
stance, which condition was known by the offender or was reasonably
apparent to the offender.

(b) It shall be a defense to a prosecution of aggravated criminal sod-
omy under subsection (a)(1) that the child was married to the accused at
the time of the offense.

(c) Except as provided further, aggravated criminal sodomy is a se-
verity level 1, person felony. Aggravated criminal sodomy as described in
subsection (a)(1) or (a)(2) or attempt, conspiracy or criminal solicitation
to commit aggravated criminal sodomy as described in subsection (a)(1)
or (a)(2), when the offender is 18 years of age or older, is an off-grid
person felony.

(d) If the offender is 18 years of age or older, the provisions of:
(1) Subsection (c) of K.S.A. 21-3301, and amendments thereto, shall
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not apply to a violation of attempting to commit the crime of aggravated
criminal sodomy as described in subsection (a)(1) or (a)(2);

(2) subsection (c) of K.S.A. 21-3302, and amendments thereto, shall
not apply to a violation of conspiracy to commit the crime of aggravated
criminal sodomy as described in subsection (a)(1) or (a)(2); and

(3) subsection (d) of K.S.A. 21-3303, and amendments thereto, shall
not apply to a violation of criminal solicitation to commit the crime of
aggravated criminal sodomy as described in subsection (a)(1) or (a)(2).

Sec. 10. K.S.A. 21-3513 is hereby amended to read as follows: 21-
3513. (a) Promoting prostitution is:

(1) Establishing, owning, maintaining or managing a house of pros-
titution, or participating in the establishment, ownership, maintenance,
or management thereof;

(2) permitting any place partially or wholly owned or controlled by
the defendant to be used as a house of prostitution;

(3) procuring a prostitute for a house of prostitution;
(4) inducing another to become a prostitute;
(5) soliciting a patron for a prostitute or for a house of prostitution;
(6) procuring a prostitute for a patron;
(7) procuring transportation for, paying for the transportation of, or

transporting a person within this state with the intention of assisting or
promoting that person’s engaging in prostitution; or

(8) being employed to perform any act which is prohibited by this
section.

(b) (1) Promoting prostitution is a class A person misdemeanor when
the prostitute is 16 or more years of age.

(2) Promoting prostitution when the prostitute is 16 or more years of
age is a severity level 7, person felony if committed by a person who has,
prior to the commission of the crime, been convicted of promoting pros-
titution.

(3) Except as provided in paragraph (4), promoting prostitution is a
severity level 6, person felony when the prostitute is under 16 years of
age.

(4) Promoting prostitution or attempt, conspiracy or criminal solici-
tation to commit promoting prostitution is an off-grid person felony when
the offender is 18 years of age or older and the prostitute is less than 14
years of age.

(d) If the offender is 18 years of age or older and the victim is less
than 14 years of age, the provisions of:

(1) Subsection (c) of K.S.A. 21-3301, and amendments thereto, shall
not apply to a violation of attempting to commit the crime of promoting
prostitution as described in subsection (b)(4);

(2) subsection (c) of K.S.A. 21-3302, and amendments thereto, shall
not apply to a violation of conspiracy to commit the crime of promoting
prostitution as described in subsection (b)(4); and

(3) subsection (d) of K.S.A. 21-3303, and amendments thereto, shall
not apply to a violation of criminal solicitation to commit the crime of
promoting prostitution as described in subsection (b)(4).

Sec. 11. K.S.A. 21-3516 is hereby amended to read as follows: 21-
3516. (a) Sexual exploitation of a child is:

(1) Except as provided in subsection (a)(5), employing, using, per-
suading, inducing, enticing or coercing a child under 18 years of age to
engage in sexually explicit conduct for the purpose of promoting any per-
formance;

(2) possessing any visual depiction, including any photograph, film,
video picture, digital or computer generated image or picture, whether
made or produced by electronic, mechanical or other means, where such
visual depiction of a child under 18 years of age is shown or heard en-
gaging in sexually explicit conduct with intent to arouse or satisfy the
sexual desires or appeal to the prurient interest of the offender, the child
or another;

(3) being a parent, guardian or other person having custody or control
of a child under 18 years of age and knowingly permitting such child to
engage in, or assist another to engage in, sexually explicit conduct for any
purpose described in subsection (a)(1) or (2);

(4) except as provided in subsection (a)(6), promoting any perform-
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ance that includes sexually explicit conduct by a child under 18 years of
age, knowing the character and content of the performance;

(5) employing, using, persuading, inducing, enticing or coercing a
child under 14 years of age to engage in sexually explicit conduct for the
purpose of promoting any performance; or

(6) promoting any performance that includes sexually explicit conduct
by a child under 14 years of age, knowing the character and content of
the performance.

(b) As used in this section:
(1) ‘‘Sexually explicit conduct’’ means actual or simulated: Exhibition

in the nude; sexual intercourse or sodomy, including genital-genital, oral-
genital, anal-genital or oral-anal contact, whether between persons of the
same or opposite sex; masturbation; sado-masochistic abuse for the pur-
pose of sexual stimulation; or lewd exhibition of the genitals, female
breasts or pubic area of any person.

(2) ‘‘Promoting’’ means procuring, selling, providing, lending, mail-
ing, delivering, transferring, transmitting, distributing, circulating, dis-
seminating, presenting, producing, directing, manufacturing, issuing,
publishing, displaying, exhibiting or advertising:

(A) For pecuniary profit; or
(B) with intent to arouse or gratify the sexual desire or appeal to the

prurient interest of the offender, the child or another.
(3) ‘‘Performance’’ means any film, photograph, negative, slide, book,

magazine or other printed or visual medium, any audio tape recording or
any photocopy, video tape, video laser disk, computer hardware, software,
floppy disk or any other computer related equipment or computer gen-
erated image that contains or incorporates in any manner any film, pho-
tograph, negative, photocopy, video tape or video laser disk or any play
or other live presentation.

(4) ‘‘Nude’’ means any state of undress in which the human genitals,
pubic region, buttock or female breast, at a point below the top of the
areola, is less than completely and opaquely covered.

(c) Except as provided further, sexual exploitation of a child is a se-
verity level 5, person felony. Sexual exploitation of a child as described in
subsection (a)(5) or (a)(6) or attempt, conspiracy or criminal solicitation
to commit sexual exploitation of a child as described in subsection (a)(5)
or (a)(6) when the offender is 18 years of age or older is an off-grid person
felony.

(d) If the offender is 18 years of age or older, the provisions of:
(1) Subsection (c) of K.S.A. 21-3301, and amendments thereto, shall

not apply to a violation of attempting to commit the crime of sexual ex-
ploitation of a child as defined in subsection (a)(5) or (a)(6);

(2) subsection (c) of K.S.A. 21-3302, and amendments thereto, shall
not apply to a violation of conspiracy to commit the crime of sexual ex-
ploitation of a child as defined in subsection (a)(5) or (a)(6); and

(3) subsection (d) of K.S.A. 21-3303, and amendments thereto, shall
not apply to a violation of criminal solicitation to commit the crime of
sexual exploitation of a child as defined in subsection (a)(5) or (a)(6).

(e) This section shall be part of and supplemental to the Kansas crim-
inal code.

Sec. 12. K.S.A. 2009 Supp. 21-3608a is hereby amended to read as
follows: 21-3608a. (a) Aggravated endangering a child is:

(1) Intentionally causing or permitting a child under the age of 18
years to be placed in a situation in which the child’s life, body or health
is injured or endangered;

(2) recklessly causing or permitting a child under the age of 18 years
to be placed in a situation in which the child’s life, body or health is
injured or endangered;

(3) causing or permitting such child to be in an environment where
a person is selling, offering for sale or having in such person’s possession
with intent to sell, deliver, distribute, prescribe, administer, dispense,
manufacture or attempt to manufacture any methamphetamine as de-
fined by subsection (d)(3) or (f)(1) of K.S.A. 65-4107, and amendments
thereto; or

(4) causing or permitting such child to be in an environment where
drug paraphernalia or volatile, toxic or flammable chemicals are stored
for the purpose of manufacturing or attempting to manufacture any meth-
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amphetamine as defined by subsection (d)(3) or (f)(1) of K.S.A. 65-4107,
and amendments thereto.

(b) Aggravated endangering a child is a severity level 9, person felony.
The sentence for a violation of this section shall be served consecutively
to any other term or terms of imprisonment imposed. Such sentence shall
not be considered a departure and shall not be subject to appeal.

(c) As used in this section:
(1) ‘‘Manufacture’’ shall have the meaning ascribed to that term in

K.S.A. 2009 Supp. 21-36a01, and amendments thereto; and
(2) ‘‘drug paraphernalia’’ shall have the meaning ascribed to that term

in K.S.A. 2009 Supp. 21-36a01, and amendments thereto.
(d) This section shall be part of and supplemental to the Kansas crim-

inal code.

Sec. 13. K.S.A. 2009 Supp. 21-36a01 is hereby amended to read as
follows: 21-36a01. As used in K.S.A. 2009 Supp. 21-36a01 through 21-
36a17, and amendments thereto:

(a) ‘‘Controlled substance’’ means any drug, substance or immediate
precursor included in any of the schedules designated in K.S.A. 65-4105,
65-4107, 65-4109, 65-4111 and 65-4113, and amendments thereto.

(b) (1) ‘‘Controlled substance analog’’ means a substance that is in-
tended for human consumption, and:

(A) The chemical structure of which is substantially similar to the
chemical structure of a controlled substance listed in or added to the
schedules designated in K.S.A. 65-4105 or 65-4107, and amendments
thereto;

(B) which has a stimulant, depressant or hallucinogenic effect on the
central nervous system substantially similar to the stimulant, depressant
or hallucinogenic effect on the central nervous system of a controlled
substance included in the schedules designated in K.S.A. 65-4105 or 65-
4107, and amendments thereto; or

(C) with respect to a particular individual, which the individual rep-
resents or intends to have a stimulant, depressant or hallucinogenic effect
on the central nervous system substantially similar to the stimulant, de-
pressant or hallucinogenic effect on the central nervous system of a con-
trolled substance included in the schedules designated in K.S.A. 65-4105
or 65-4107, and amendments thereto.

(2) ‘‘Controlled substance analog’’ does not include:
(A) A controlled substance;
(B) a substance for which there is an approved new drug application;

or
(C) a substance with respect to which an exemption is in effect for

investigational use by a particular person under section 505 of the federal
food, drug, and cosmetic act (21 U.S.C. 355) to the extent conduct with
respect to the substance is permitted by the exemption.

(c) ‘‘Cultivate’’ means the planting or promotion of growth of five or
more plants which contain or can produce controlled substances.

(d) ‘‘Distribute’’ means the actual, constructive or attempted transfer
from one person to another of some item whether or not there is an
agency relationship. ‘‘Distribute’’ includes, but is not limited to, sale, offer
for sale or any act that causes some item to be transferred from one person
to another. ‘‘Distribute’’ does not include acts of administering, dispens-
ing or prescribing a controlled substance as authorized by the pharmacy
act of the state of Kansas, the uniform controlled substances act, or oth-
erwise authorized by law.

(e) ‘‘Drug’’ means:
(1) Substances recognized as drugs in the official United States phar-

macopoeia, official homeopathic pharmacopoeia of the United States or
official national formulary or any supplement to any of them;

(2) substances intended for use in the diagnosis, cure, mitigation,
treatment or prevention of disease in man or animals;

(3) substances, other than food, intended to affect the structure or
any function of the body of man or animals; and

(4) substances intended for use as a component of any article speci-
fied in paragraph (1), (2) or (3). It does not include devices or their
components, parts or accessories.

(f) ‘‘Drug paraphernalia’’ means all equipment and materials of any
kind which are used, or primarily intended or designed for use in planting,
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propagating, cultivating, growing, harvesting, manufacturing, compound-
ing, converting, producing, processing, preparing, testing, analyzing,
packaging, repackaging, storing, containing, concealing, injecting, ingest-
ing, inhaling or otherwise introducing into the human body a controlled
substance and in violation of this act. ‘‘Drug paraphernalia’’ shall include,
but is not limited to:

(1) Kits used or intended for use in planting, propagating, cultivating,
growing or harvesting any species of plant which is a controlled substance
or from which a controlled substance can be derived;

(2) kits used or intended for use in manufacturing, compounding,
converting, producing, processing or preparing controlled substances;

(3) isomerization devices used or intended for use in increasing the
potency of any species of plant which is a controlled substance;

(4) testing equipment used or intended for use in identifying or in
analyzing the strength, effectiveness or purity of controlled substances;

(5) scales and balances used or intended for use in weighing or meas-
uring controlled substances;

(6) diluents and adulterants, including, but not limited to, quinine
hydrochloride, mannitol, mannite, dextrose and lactose, which are used
or intended for use in cutting controlled substances;

(7) separation gins and sifters used or intended for use in removing
twigs and seeds from or otherwise cleaning or refining marijuana;

(8) blenders, bowls, containers, spoons and mixing devices used or
intended for use in compounding controlled substances;

(9) capsules, balloons, envelopes, bags and other containers used or
intended for use in packaging small quantities of controlled substances;

(10) containers and other objects used or intended for use in storing
or concealing controlled substances;

(11) hypodermic syringes, needles and other objects used or intended
for use in parenterally injecting controlled substances into the human
body;

(12) objects used or primarily intended or designed for use in in-
gesting, inhaling or otherwise introducing marijuana, cocaine, hashish,
hashish oil, phencyclidine (PCP), methamphetamine or amphetamine
into the human body, such as:

(A) Metal, wooden, acrylic, glass, stone, plastic or ceramic pipes with
or without screens, permanent screens, hashish heads or punctured metal
bowls;

(B) water pipes, bongs or smoking pipes designed to draw smoke
through water or another cooling device;

(C) carburetion pipes, glass or other heat resistant tubes or any other
device used or intended to be used, designed to be used to cause vapor-
ization of a controlled substance for inhalation;

(D) smoking and carburetion masks;
(E) roach clips, objects used to hold burning material, such as a ma-

rijuana cigarette, that has become too small or too short to be held in the
hand;

(F) miniature cocaine spoons and cocaine vials;
(G) chamber smoking pipes;
(H) carburetor smoking pipes;
(I) electric smoking pipes;
(J) air-driven smoking pipes;
(K) chillums;
(L) bongs;
(M) ice pipes or chillers;
(N) any smoking pipe manufactured to disguise its intended purpose;
(O) wired cigarette papers; or
(P) cocaine freebase kits.
(g) ‘‘Immediate precursor’’ means a substance which the board of

pharmacy has found to be and by rules and regulations designates as being
the principal compound commonly used or produced primarily for use
and which is an immediate chemical intermediary used or likely to be
used in the manufacture of a controlled substance, the control of which
is necessary to prevent, curtail or limit manufacture.

(h) ‘‘Isomer’’ means all enantiomers and diastereomers.
(i) ‘‘Manufacture’’ means the production, preparation, propagation,

compounding, conversion or processing of a controlled substance either
directly or indirectly or by extraction from substances of natural origin or
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independently by means of chemical synthesis or by a combination of
extraction and chemical synthesis and includes any packaging or repack-
aging of the substance or labeling or relabeling of its container. ‘‘Manu-
facture’’ does not include the preparation or compounding of a controlled
substance by an individual for the individual’s own lawful use or the prep-
aration, compounding, packaging or labeling of a controlled substance:

(1) By a practitioner or the practitioner’s agent pursuant to a lawful
order of a practitioner as an incident to the practitioner’s administering
or dispensing of a controlled substance in the course of the practitioner’s
professional practice; or

(2) by a practitioner or by the practitioner’s authorized agent under
such practitioner’s supervision for the purpose of or as an incident to
research, teaching or chemical analysis or by a pharmacist or medical care
facility as an incident to dispensing of a controlled substance.

(j) ‘‘Marijuana’’ means all parts of all varieties of the plant Cannabis
whether growing or not, the seeds thereof, the resin extracted from any
part of the plant and every compound, manufacture, salt, derivative, mix-
ture or preparation of the plant, its seeds or resin. ‘‘Marijuana’’ does not
include the mature stalks of the plant, fiber produced from the stalks, oil
or cake made from the seeds of the plant, any other compound, manu-
facture, salt, derivative, mixture or preparation of the mature stalks, ex-
cept the resin extracted therefrom, fiber, oil or cake or the sterilized seed
of the plant which is incapable of germination.

(k) ‘‘Minor’’ means a person under 18 years of age.
(k) (l) ‘‘Narcotic drug’’ means any of the following whether produced

directly or indirectly by extraction from substances of vegetable origin or
independently by means of chemical synthesis or by a combination of
extraction and chemical synthesis:

(1) Opium and opiate and any salt, compound, derivative or prepa-
ration of opium or opiate;

(2) any salt, compound, isomer, derivative or preparation thereof
which is chemically equivalent or identical with any of the substances
referred to in paragraph (1) but not including the isoquinoline alkaloids
of opium;

(3) opium poppy and poppy straw;
(4) coca leaves and any salt, compound, derivative or preparation of

coca leaves and any salt, compound, isomer, derivative or preparation
thereof which is chemically equivalent or identical with any of these sub-
stances, but not including decocainized coca leaves or extractions of coca
leaves which do not contain cocaine or ecgonine.

(l) (m) ‘‘Opiate’’ means any substance having an addiction-forming or
addiction-sustaining liability similar to morphine or being capable of con-
version into a drug having addiction-forming or addiction-sustaining lia-
bility. ‘‘Opiate’’ does not include, unless specifically designated as con-
trolled under K.S.A. 65-4102, and amendments thereto, the
dextrorotatory isomer of 3-methoxy-n-methylmorphinan and its salts
(dextromethorphan). ‘‘Opiate’’ does include its racemic and levorotatory
forms.

(m) (n) ‘‘Opium poppy’’ means the plant of the species Papaver som-
niferum l. except its seeds.

(n) (o) ‘‘Person’’ means individual, corporation, government or gov-
ernmental subdivision or agency, business trust, estate, trust, partnership,
association or any other legal entity.

(o) (p) ‘‘Poppy straw’’ means all parts, except the seeds, of the opium
poppy, after mowing.

(p) (q) ‘‘Possession’’ means having joint or exclusive control over an
item with knowledge of and intent to have such control or knowingly
keeping some item in a place where the person has some measure of
access and right of control.

(q) (r) ‘‘School property’’ means property upon which is located a
structure used by a unified school district or an accredited nonpublic
school for student instruction or attendance or extracurricular activities
of pupils enrolled in kindergarten or any of the grades one through 12.
This definition shall not be construed as requiring that school be in session
or that classes are actually being held at the time of the offense or that
children must be present within the structure or on the property during
the time of any alleged criminal act. If the structure or property meets
the above definition, the actual use of that structure or property at the
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time alleged shall not be a defense to the crime charged or the sentence
imposed.

(r) (s) ‘‘Simulated controlled substance’’ means any product which
identifies itself by a common name or slang term associated with a con-
trolled substance and which indicates on its label or accompanying pro-
motional material that the product simulates the effect of a controlled
substance.

Sec. 14. K.S.A. 2009 Supp. 21-36a05 is hereby amended to read as
follows: 21-36a05. (a) It shall be unlawful for any person to cultivate,
distribute or possess with the intent to distribute any of the following
controlled substances or controlled substance analogs thereof:

(1) Opiates, opium or narcotic drugs, or any stimulant designated in
subsection (d)(1), (d)(3) or (f)(1) of K.S.A. 65-4107, and amendments
thereto;

(2) any depressant designated in subsection (e) of K.S.A. 65-4105,
subsection (e) of K.S.A. 65-4107, subsection (b) or (c) of K.S.A. 65-4109
or subsection (b) of K.S.A. 65-4111, and amendments thereto;

(3) any stimulant designated in subsection (f) of K.S.A. 65-4105, sub-
section (d)(2), (d)(4) or (f)(2) of K.S.A. 65-4107 or subsection (e) of K.S.A.
65-4109, and amendments thereto;

(4) any hallucinogenic drug designated in subsection (d) of K.S.A. 65-
4105, subsection (g) of K.S.A. 65-4107 or subsection (g) of K.S.A. 65-
4109, and amendments thereto;

(5) any substance designated in subsection (g) of K.S.A. 65-4105 and
subsection (c), (d), (e), (f) or (g) of K.S.A. 65-4111, and amendments
thereto; or

(6) any anabolic steroids as defined in subsection (f) of K.S.A. 65-
4109, and amendments thereto.

(b) It shall be unlawful for any person to distribute or possess with
the intent to distribute a controlled substance or a controlled substance
analog designated in K.S.A. 65-4113, and amendments thereto.

(c) (1) Violation of subsection (a) is a drug severity level 3 felony,
except that:

(A) Violation of subsection (a) on or within 1,000 feet of any school
property is a drug severity level 2 felony if the trier of fact makes a finding
that the offender is 18 or more years of age and the substance was dis-
tributed to or possessed with intent to distribute to a minor or on or within
1,000 feet of any school property;

(B) violation of subsection (a)(1) is a drug severity level 2 felony if
that person has one prior conviction under subsection (a)(1), under K.S.A.
65-4161 prior to its repeal, or under a substantially similar offense from
another jurisdiction; and

(C) violation of subsection (a)(1) is a drug severity level 1 felony if
that person has two prior convictions under subsection (a)(1), under
K.S.A. 65-4161 prior to its repeal, or under a substantially similar offense
from another jurisdiction.

(2) Violation of subsection (b) is a class A nonperson misdemeanor,
except that, violation of subsection (b) is a drug severity level 4 felony if
the substance was distributed to or possessed with the intent to distribute
to a child under 18 years of age.

(d) It shall not be a defense to charges arising under this section that
the defendant was acting in an agency relationship on behalf of any other
party in a transaction involving a controlled substance.

Sec. 15. K.S.A. 2009 Supp. 21-36a10 is hereby amended to read as
follows: 21-36a10. (a) It shall be unlawful for any person to advertise,
market, label, distribute or possess with the intent to distribute:

(1) Any product containing ephedrine, pseudoephedrine, red phos-
phorus, lithium metal, sodium metal, iodine, anhydrous ammonia, pres-
surized ammonia or phenylpropanolamine or their salts, isomers or salts
of isomers if the person knows or reasonably should know that the pur-
chaser will use the product to manufacture a controlled substance; or

(2) any product containing ephedrine, pseudoephedrine or phenyl-
propanolamine, or their salts, isomers or salts of isomers for indication of
stimulation, mental alertness, weight loss, appetite control, energy or
other indications not approved pursuant to the pertinent federal over-
the-counter drug final monograph or tentative final monograph or ap-
proved new drug application.
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(b) It shall be unlawful for any person to market, distribute or man-
ufacture with intent to distribute any drug paraphernalia, knowing or
under circumstances where one reasonably should know that it will be
used to manufacture or distribute a controlled substance in violation of
K.S.A. 2009 Supp. 21-36a01 through 21-36a17, and amendments thereto.

(c) It shall be unlawful for any person to distribute, possess with in-
tent to distribute or manufacture with intent to distribute any drug par-
aphernalia, knowing or under circumstances where one reasonably should
know, that it will be used as such in violation of K.S.A. 2009 Supp. 21-
36a01 through 21-36a17, and amendments thereto, except subsection (b)
of K.S.A. 2009 Supp. 21-36a06, and amendments thereto.

(d) It shall be unlawful for any person to distribute, possess with
intent to distribute or manufacture with intent to distribute any drug
paraphernalia, knowing, or under circumstances where one reasonably
should know, that it will be used as such in violation of subsection (b) of
K.S.A. 2009 Supp. 21-36a06, and amendments thereto.

(e) (1) Violation of subsection (a) is a drug severity level 2 felony;
(2) violation of subsection (b) is a drug severity level 4 felony;
(3) violation of subsection (c) is a severity level 9, nonperson felony,

except that violation of subsection (c) is a drug severity level 4 felony if
that person distributes or causes the trier of fact makes a finding that the
offender is 18 or more years of age and the offender distributed or caused
drug paraphernalia to be distributed to a person under 18 years of age
minor or on or within 1,000 feet of any school property;

(4) violation of subsection (d) is a class A nonperson misdemeanor,
except that violation of subsection (d) is a nondrug severity level 9, non-
person felony if that person distributes or causes the trier of fact makes
a finding that the offender is 18 or more years of age and the offender
distributed or caused drug paraphernalia to be distributed to a person
under 18 years of age minor or on or within 1,000 feet of any school
property.

(f) For persons arrested and charged under subsection (a), bail shall
be at least $50,000 cash or surety, unless the court determines, on the
record, that the defendant is not likely to re-offend, the court imposes
pretrial supervision or the defendant agrees to participate in a licensed
or certified drug treatment program.

(g) As used in this section, ‘‘or under circumstances where one rea-
sonably should know’’ that an item will be used in violation of this section,
shall include, but not be limited to, the following:

(1) Actual knowledge from prior experience or statements by custom-
ers;

(2) inappropriate or impractical design for alleged legitimate use;
(3) receipt of packaging material, advertising information or other

manufacturer supplied information regarding the item’s use as drug par-
aphernalia; or

(4) receipt of a written warning from a law enforcement or prose-
cutorial agency having jurisdiction that the item has been previously de-
termined to have been designed specifically for use as drug paraphernalia.

Sec. 16. K.S.A. 2009 Supp. 21-36a13 is hereby amended to read as
follows: 21-36a13. (a) It shall be unlawful for any person to distribute,
possess with the intent to distribute, or manufacture with the intent to
distribute any simulated controlled substance.

(b) It shall be unlawful for any person to use or possess with intent
to use any simulated controlled substance.

(c) (1) Violation of subsection (a) is a nondrug severity level 9, non-
person felony, except that violation of subsection (a) is a nondrug severity
level 7, nonperson felony if that person the trier of fact makes a finding
that the offender is 18 or more years of age and the violation occurs
occurred on or within 1,000 feet of any school property; and

(2) violation of subsection (b) is a class A nonperson misdemeanor.

Sec. 17. K.S.A. 2009 Supp. 21-4642 is hereby amended to read as
follows: 21-4642. (a) An aggravated habitual sex offender shall be sen-
tenced to imprisonment for life without the possibility of parole. Such
offender shall spend the remainder of the offender’s natural life incar-
cerated and in the custody of the secretary of corrections. An offender
who is sentenced to imprisonment for life without the possibility of parole
shall not be eligible for parole, probation, assignment to a community
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correctional services program, conditional release, postrelease supervi-
sion, or suspension, modification or reduction of sentence.

(b) Upon sentencing a defendant to imprisonment for life without
the possibility of parole, the court shall commit the defendant to the
custody of the secretary of corrections and the court shall state in the
sentencing order of the judgment form or journal entry, whichever is
delivered with the defendant to the correctional institution, that the de-
fendant has been sentenced to imprisonment for life without the possi-
bility of parole.

(c) As used in this section:
(1) ‘‘Aggravated habitual sex offender’’ means a person who, on and

after July 1, 2006: (A) Has been convicted in this state of a sexually violent
crime, as described in paragraphs (3)(A) through 3(J) or (3)(L); and (B)
prior to the conviction of the felony under subparagraph (A), has been
convicted on at least two prior conviction events of any sexually violent
crime of two or more sexually violent crimes.

(2) ‘‘Prior conviction event’’ means one or more felony convictions of
a sexually violent crime occurring on the same day and within a single
court. These convictions may result from multiple counts within an in-
formation or from more than one information. If a person crosses a county
line and commits a felony as part of the same criminal act or acts, such
felony, if such person is convicted, shall be considered part of the prior
conviction event.

(3) ‘‘Sexually violent crime’’ means:
(A) Rape, K.S.A. 21-3502, and amendments thereto;
(B) indecent liberties with a child, K.S.A. 21-3503, and amendments

thereto;
(C) aggravated indecent liberties with a child, K.S.A. 21-3504, and

amendments thereto;
(D) criminal sodomy, subsection (a)(2) and (a)(3) of K.S.A. 21-3505,

and amendments thereto;
(E) aggravated criminal sodomy, K.S.A. 21-3506, and amendments

thereto;
(F) indecent solicitation of a child, K.S.A. 21-3510, and amendments

thereto;
(G) aggravated indecent solicitation of a child, K.S.A. 21-3511, and

amendments thereto;
(H) sexual exploitation of a child, K.S.A. 21-3516, and amendments

thereto;
(I) aggravated sexual battery, K.S.A. 21-3518, and amendments

thereto;
(J) aggravated incest, K.S.A. 21-3603, and amendments thereto;
(K) any federal or other state conviction for a felony offense that

under the laws of this state would be a sexually violent crime as defined
in this section;

(L) an attempt, conspiracy or criminal solicitation, as defined in
K.S.A. 21-3301, 21-3302 or 21-3303, and amendments thereto, of a sex-
ually violent crime as defined in this section; or

(M) any act which at the time of sentencing for the offense has been
determined beyond a reasonable doubt to have been sexually motivated.
As used in this subparagraph, ‘‘sexually motivated’’ means that one of the
purposes for which the defendant committed the crime was for the pur-
pose of the defendant’s sexual gratification.

Sec. 18. K.S.A. 21-4643 is hereby amended to read as follows: 21-
4643. (a) (1) Except as provided in subsection (b) or (d), a defendant who
is 18 years of age or older and is convicted of the following crimes com-
mitted on or after July 1, 2006, shall be sentenced to a term of impris-
onment for life with a mandatory minimum term of imprisonment of not
less than 25 years unless the court determines that the defendant should
be sentenced as determined in paragraph (2):

(A) Aggravated trafficking, as defined in K.S.A. 21-3447, and amend-
ments thereto, if the victim is less than 14 years of age;

(B) rape, as defined in subsection (a)(2) of K.S.A. 21-3502, and
amendments thereto;

(C) aggravated indecent liberties with a child, as defined in subsec-
tion (a)(3) of K.S.A. 21-3504, and amendments thereto;
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(D) aggravated criminal sodomy, as defined in subsection (a)(1) or
(a)(2) of K.S.A. 21-3506, and amendments thereto;

(E) promoting prostitution, as defined in K.S.A. 21-3513, and amend-
ments thereto, if the prostitute is less than 14 years of age;

(F) sexual exploitation of a child, as defined in subsection (a)(5) or
(a)(6) of K.S.A. 21-3516, and amendments thereto; and

(G) an attempt, conspiracy or criminal solicitation, as defined in
K.S.A. 21-3301, 21-3302 or 21-3303, and amendments thereto, of an of-
fense defined in paragraphs (A) through (F).

(2) The provision of paragraph (1) requiring a mandatory minimum
term of imprisonment of not less than 25 years shall not apply if the court
finds:

(A) The defendant is an aggravated habitual sex offender and sen-
tenced pursuant to K.S.A. 21-4642, and amendments thereto; or

(B) the defendant, because of the defendant’s criminal history clas-
sification, is subject to presumptive imprisonment pursuant to the sen-
tencing guidelines grid for nondrug crimes and the sentencing range ex-
ceeds 300 months. In such case, the defendant is required to serve a
mandatory minimum term equal to the sentence established pursuant to
the sentencing range.

(b) (1) On and after July 1, 2006, if a defendant who is 18 years of
age or older is convicted of a crime listed in subsection (a)(1) and such
defendant has previously been convicted of a crime listed in subsection
(a)(1), a crime in effect at any time prior to the effective date of this act
which is substantially the same as a crime listed in subsection (a)(1) or a
crime under a law of another jurisdiction which is substantially the same
as a crime listed in subsection (a)(1), the court shall sentence the de-
fendant to a term of imprisonment for life with a mandatory minimum
term of imprisonment of not less than 40 years. The provisions of this
paragraph shall not apply to a crime committed under K.S.A. 21-3522,
and amendments thereto, or a crime under a law of another jurisdiction
which is substantially the same as K.S.A. 21-3522, and amendments
thereto.

(2) The provision of paragraph (1) requiring a mandatory minimum
term of imprisonment of not less than 40 years shall not apply if the court
finds:

(A) The defendant is an aggravated habitual sex offender and sen-
tenced pursuant to K.S.A. 21-4642, and amendments thereto; or

(B) the defendant, because of the defendant’s criminal history clas-
sification, is subject to presumptive imprisonment pursuant to the sen-
tencing guidelines grid for nondrug crimes and the sentencing range ex-
ceeds 480 months. In such case, the defendant is required to serve a
mandatory minimum term equal to the sentence established pursuant to
the sentencing range.

(c) When a person is sentenced pursuant to subsection (a) or (b),
such person shall be sentenced to a mandatory minimum term of im-
prisonment of not less than 25 years, 40 years or be sentenced as deter-
mined in subsection (a)(2) or subsection (b)(2), whichever is applicable,
and shall not be eligible for probation or suspension, modification or
reduction of sentence. In addition, a person sentenced pursuant to this
section shall not be eligible for parole prior to serving such mandatory
term of imprisonment, and such imprisonment shall not be reduced by
the application of good time credits.

(d) On or after July 1, 2006, for a first time conviction of an offense
listed in paragraph (a)(1), the sentencing judge shall impose the manda-
tory minimum term of imprisonment provided by subsection (a), unless
the judge finds substantial and compelling reasons, following a review of
mitigating circumstances, to impose a departure. If the sentencing judge
departs from such mandatory minimum term of imprisonment, the judge
shall state on the record at the time of sentencing the substantial and
compelling reasons for the departure. The departure sentence shall be
the sentence pursuant to the sentencing guidelines act, K.S.A. 21-4701
et seq., and amendments thereto, and, subject to the provisions of K.S.A.
21-4719, and amendments thereto, no sentence of a mandatory minimum
term of imprisonment shall be imposed hereunder. As used in this sub-
section, mitigating circumstances shall include, but are not limited to, the
following:

(1) The defendant has no significant history of prior criminal activity.
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(2) The crime was committed while the defendant was under the
influence of extreme mental or emotional disturbances.

(3) The victim was an accomplice in the crime committed by another
person, and the defendant’s participation was relatively minor.

(4) The defendant acted under extreme distress or under the sub-
stantial domination of another person.

(5) The capacity of the defendant to appreciate the criminality of the
defendant’s conduct or to conform the defendant’s conduct to the
requirements of law was substantially impaired.

(6) The age of the defendant at the time of the crime.
(e) The provisions of K.S.A. 21-3301, 21-3302 and 21-3303, and

amendments thereto, shall not apply to any defendant sentenced pursuant
to this section.

Sec. 19. K.S.A. 2009 Supp. 21-4704 is hereby amended to read as
follows: 21-4704. (a) For purposes of sentencing, the following sentencing
guidelines grid for nondrug crimes shall be applied in felony cases for
crimes committed on or after July 1, 1993:
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(b) The provisions of this section shall be applicable to the sentencing
guidelines grid for nondrug crimes. Sentences expressed in such grid
represent months of imprisonment.

(c) The sentencing guidelines grid is a two-dimensional crime severity
and criminal history classification tool. The grid’s vertical axis is the crime
severity scale which classifies current crimes of conviction. The grid’s
horizontal axis is the criminal history scale which classifies criminal his-
tories.

(d) The sentencing guidelines grid for nondrug crimes as provided in
this section defines presumptive punishments for felony convictions, sub-
ject to judicial discretion to deviate for substantial and compelling reasons
and impose a different sentence in recognition of aggravating and miti-
gating factors as provided in this act. The appropriate punishment for a
felony conviction should depend on the severity of the crime of conviction
when compared to all other crimes and the offender’s criminal history.

(e) (1) The sentencing court has discretion to sentence at any place
within the sentencing range. The sentencing judge shall select the center
of the range in the usual case and reserve the upper and lower limits for
aggravating and mitigating factors insufficient to warrant a departure.

(2) In presumptive imprisonment cases, the sentencing court shall
pronounce the complete sentence which shall include the prison sen-
tence, the maximum potential reduction to such sentence as a result of
good time and the period of postrelease supervision at the sentencing
hearing. Failure to pronounce the period of postrelease supervision shall
not negate the existence of such period of postrelease supervision.

(3) In presumptive nonprison cases, the sentencing court shall pro-
nounce the prison sentence as well as the duration of the nonprison sanc-
tion at the sentencing hearing.

(f) Each grid block states the presumptive sentencing range for an
offender whose crime of conviction and criminal history place such of-
fender in that grid block. If an offense is classified in a grid block below
the dispositional line, the presumptive disposition shall be nonimprison-
ment. If an offense is classified in a grid block above the dispositional
line, the presumptive disposition shall be imprisonment. If an offense is
classified in grid blocks 5-H, 5-I or 6-G, the court may impose an optional
nonprison sentence upon making the following findings on the record:

(1) An appropriate treatment program exists which is likely to be
more effective than the presumptive prison term in reducing the risk of
offender recidivism; and

(2) the recommended treatment program is available and the of-
fender can be admitted to such program within a reasonable period of
time; or

(3) the nonprison sanction will serve community safety interests by
promoting offender reformation.

Any decision made by the court regarding the imposition of an optional
nonprison sentence if the offense is classified in grid blocks 5-H, 5-I or
6-G shall not be considered a departure and shall not be subject to appeal.

(g) The sentence for the violation of K.S.A. 21-3415, and amend-
ments thereto, aggravated battery against a law enforcement officer com-
mitted prior to July 1, 2006, or K.S.A. 21-3411, and amendments thereto,
aggravated assault against a law enforcement officer, which places the
defendant’s sentence in grid block 6-H or 6-I shall be presumed impris-
onment. The court may impose an optional nonprison sentence upon
making a finding on the record that the nonprison sanction will serve
community safety interests by promoting offender reformation. Any de-
cision made by the court regarding the imposition of the optional non-
prison sentence, if the offense is classified in grid block 6-H or 6-I, shall
not be considered departure and shall not be subject to appeal.

(h) When a firearm is used to commit any person felony, the of-
fender’s sentence shall be presumed imprisonment. The court may im-
pose an optional nonprison sentence upon making a finding on the record
that the nonprison sanction will serve community safety interests by pro-
moting offender reformation. Any decision made by the court regarding
the imposition of the optional nonprison sentence shall not be considered
a departure and shall not be subject to appeal.

(i) The sentence for the violation of the felony provision of K.S.A. 8-
1567, subsection (b)(3) of K.S.A. 21-3412a, subsections (b)(3) and (b)(4)
of K.S.A. 21-3710, K.S.A. 21-4310 and K.S.A. 21-4318, and amendments
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thereto, shall be as provided by the specific mandatory sentencing
requirements of that section and shall not be subject to the provisions of
this section or K.S.A. 21-4707 and amendments thereto. If because of the
offender’s criminal history classification the offender is subject to pre-
sumptive imprisonment or if the judge departs from a presumptive pro-
bation sentence and the offender is subject to imprisonment, the provi-
sions of this section and K.S.A. 21-4707, and amendments thereto, shall
apply and the offender shall not be subject to the mandatory sentence as
provided in K.S.A. 21-3710, and amendments thereto. Notwithstanding
the provisions of any other section, the term of imprisonment imposed
for the violation of the felony provision of K.S.A. 8-1567, subsection (b)(3)
of K.S.A. 21-3412a, subsections (b)(3) and (b)(4) of K.S.A. 21-3710,
K.S.A. 21-4310 and K.S.A. 21-4318, and amendments thereto, shall not
be served in a state facility in the custody of the secretary of corrections,
except that the term of imprisonment for felony violations of K.S.A. 8-
1567, and amendments thereto, may be served in a state correctional
facility designated by the secretary of corrections if the secretary deter-
mines that substance abuse treatment resources and facility capacity is
available. The secretary’s determination regarding the availability of treat-
ment resources and facility capacity shall not be subject to review.

(j) (1) The sentence for any persistent sex offender whose current
convicted crime carries a presumptive term of imprisonment shall be
double the maximum duration of the presumptive imprisonment term.
The sentence for any persistent sex offender whose current conviction
carries a presumptive nonprison term shall be presumed imprisonment
and shall be double the maximum duration of the presumptive impris-
onment term.

(2) Except as otherwise provided in this subsection, as used in this
subsection, ‘‘persistent sex offender’’ means a person who: (A) (i) Has
been convicted in this state of a sexually violent crime, as defined in K.S.A.
22-3717 and amendments thereto; and (ii) at the time of the conviction
under paragraph (A) (i) has at least one conviction for a sexually violent
crime, as defined in K.S.A. 22-3717 and amendments thereto in this state
or comparable felony under the laws of another state, the federal gov-
ernment or a foreign government; or (B) (i) has been convicted of rape,
K.S.A. 21-3502, and amendments thereto; and (ii) at the time of the
conviction under paragraph (B) (i) has at least one conviction for rape in
this state or comparable felony under the laws of another state, the federal
government or a foreign government.

(3) Except as provided in paragraph (2)(B), the provisions of this sub-
section shall not apply to any person whose current convicted crime is a
severity level 1 or 2 felony.

(k) If it is shown at sentencing that the offender committed any felony
violation for the benefit of, at the direction of, or in association with any
criminal street gang, with the specific intent to promote, further or assist
in any criminal conduct by gang members, the offender’s sentence shall
be presumed imprisonment. Any decision made by the court regarding
the imposition of the optional nonprison sentence shall not be considered
a departure and shall not be subject to appeal. As used in this subsection,
‘‘criminal street gang’’ means any organization, association or group of
three or more persons, whether formal or informal, having as one of its
primary activities the commission of one or more person felonies or felony
violations of K.S.A. 2009 Supp. 21-36a01 through 21-36a17, and amend-
ments thereto, which has a common name or common identifying sign
or symbol, whose members, individually or collectively engage in or have
engaged in the commission, attempted commission, conspiracy to commit
or solicitation of two or more person felonies or felony violations of K.S.A.
2009 Supp. 21-36a01 through 21-36a17, and amendments thereto, or any
substantially similar offense from another jurisdiction.

(l) Except as provided in subsection (o), the sentence for a violation
of subsection (a) of K.S.A. 21-3715 and amendments thereto when such
person being sentenced has a prior conviction for a violation of subsection
(a) or (b) of K.S.A. 21-3715 or 21-3716 and amendments thereto shall be
presumed imprisonment.

(m) The sentence for a violation of K.S.A 22-4903 or subsection (d)
of K.S.A. 21-3812, and amendments thereto, shall be presumptive im-
prisonment. If an offense under such sections is classified in grid blocks
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5-E, 5-F, 5-G, 5-H or 5-I, the court may impose an optional nonprison
sentence upon making the following findings on the record:

(1) An appropriate treatment program exists which is likely to be
more effective than the presumptive prison term in reducing the risk of
offender recidivism, such program is available and the offender can be
admitted to such program within a reasonable period of time; or

(2) the nonprison sanction will serve community safety interests by
promoting offender reformation.

Any decision made by the court regarding the imposition of an optional
nonprison sentence pursuant to this section shall not be considered a
departure and shall not be subject to appeal.

(n) The sentence for a third or subsequent violation of subsection (b)
of K.S.A. 21-3705, and amendments thereto, shall be presumptive im-
prisonment. Such sentence shall not be considered a departure and shall
not be subject to appeal.

(o) The sentence for a felony violation of K.S.A. 21-3701 or 21-3715,
and amendments thereto, when such person being sentenced has no prior
convictions for a violation of K.S.A. 21-3701 or 21-3715, and amendments
thereto; or the sentence for a felony violation of K.S.A. 21-3701, and
amendments thereto, when such person being sentenced has one or two
prior felony convictions for a violation of K.S.A. 21-3701, 21-3715 or 21-
3716, and amendments thereto; or the sentence for a felony violation of
K.S.A. 21-3715, and amendments thereto, when such person being sen-
tenced has one prior felony conviction for a violation of K.S.A. 21-3701,
21-3715 or 21-3716, and amendments thereto, shall be the sentence as
provided by this section, except that the court may order an optional
nonprison sentence for a defendant to participate in a drug treatment
program, including, but not limited to, an approved after-care plan, if the
court makes the following findings on the record:

(1) Substance abuse was an underlying factor in the commission of
the crime;

(2) substance abuse treatment in the community is likely to be more
effective than a prison term in reducing the risk of offender recidivism;
and

(3) participation in an intensive substance abuse treatment program
will serve community safety interests.

A defendant sentenced to an optional nonprison sentence under this
subsection shall be supervised by community correctional services. The
provisions of subsection (f)(1) of K.S.A. 21-4729, and amendments
thereto, shall apply to a defendant sentenced under this subsection.

The sentence under this subsection shall not be considered a departure
and shall not be subject to appeal.

(p) The sentence for a felony violation of K.S.A. 21-3701, and amend-
ments thereto, when such person being sentenced has any combination
of three or more prior felony convictions for violations of K.S.A. 21-3701,
21-3715 or 21-3716 and amendments thereto, or the sentence for a vio-
lation of K.S.A. 21-3715, and amendments thereto, when such person
being sentenced has any combination of two or more prior convictions
for violations of K.S.A. 21-3701, 21-3715 and 21-3716, and amendments
thereto, shall be presumed imprisonment and the defendant shall be sen-
tenced to prison as provided by this section, except that the court may
recommend that an offender be placed in the custody of the secretary of
corrections, in a facility designated by the secretary to participate in an
intensive substance abuse treatment program, upon making the following
findings on the record:

(1) Substance abuse was an underlying factor in the commission of
the crime;

(2) substance abuse treatment with a possibility of an early release
from imprisonment is likely to be more effective than a prison term in
reducing the risk of offender recidivism; and

(3) participation in an intensive substance abuse treatment program
with the possibility of an early release from imprisonment will serve com-
munity safety interests by promoting offender reformation.

The intensive substance abuse treatment program shall be determined
by the secretary of corrections, but shall be for a period of at least four
months. Upon the successful completion of such intensive treatment pro-
gram, the offender shall be returned to the court and the court may
modify the sentence by directing that a less severe penalty be imposed
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in lieu of that originally adjudged within statutory limits. If the offender’s
term of imprisonment expires, the offender shall be placed under the
applicable period of postrelease supervision.

The sentence under this subsection shall not be considered a departure
and shall not be subject to appeal.

(q) The sentence for a violation of subsection (a)(2) of K.S.A. 21-
3413, and amendments thereto, shall be presumptive imprisonment and
shall be served consecutively to any other term or terms of imprisonment
imposed. Such sentence shall not be considered a departure and shall not
be subject to appeal.

(r) (1) If the trier of fact makes a finding that an offender wore or
used ballistic resistant material in the commission of, or attempt to com-
mit, or flight from any felony, in addition to the sentence imposed pur-
suant to the Kansas sentencing guidelines act, the offender shall be sen-
tenced to an additional 30 months’ imprisonment.

(2) The sentence imposed pursuant to paragraph (1) shall be pre-
sumptive imprisonment and shall be served consecutively to any other
term or terms of imprisonment imposed. Such sentence shall not be con-
sidered a departure and shall not be subject to appeal.

(3) As used in this subsection, ‘‘ballistic resistant material’’ means: (A)
Any commercially produced material designed with the purpose of pro-
viding ballistic and trauma protection, including, but not limited to, bul-
letproof vests and kevlar vests; and (B) any homemade or fabricated sub-
stance or item designed with the purpose of providing ballistic and trauma
protection.

Sec. 20. K.S.A. 21-3301, 21-3302, 21-3303, 21-3447, 21-3449, 21-
3450, 21-3502, 21-3504, 21-3506, 21-3513, 21-3516 and 21-4643 and
K.S.A. 2009 Supp. 21-3608a, 21-36a01, 21-36a05, 21-36a10, 21-36a13,
21-4642 and 21-4704 are hereby repealed.

Sec. 21. This act shall take effect and be in force from and after its
publication in the Kansas register.

I hereby certify that the above BILL originated in the
HOUSE, and passed that body

HOUSE adopted
Conference Committee Report

Speaker of the House.

Chief Clerk of the House.

Passed the SENATE

as amended

SENATE adopted
Conference Committee Report

President of the Senate.

Secretary of the Senate.

APPROVED

Governor.


