
To: SenateJu diciary C om m ittee

From :Joh n G oody ear,L aw C lerk

D ate: M arch 7,2019

R E : S u pportforHB 2104

Iw antto th ank C h airm an W ilborn and th em em bers ofth eC om m itteeforaffording th eL eagu e
ofK ansasM u nicipalitiesth eopportu nity to prov idetestim ony in su pportofHB 2104.

T h eL eagu eof K ansas M u nicipalities su pports HB 2104 in its am endm ents to K .S.A .8-1012 as
th eseam endm entsappearto cu reaconstitu tionaldefect.In State v. Robinson1 th eC ou rtofA ppeals
h eld th atim posing atrafficinfraction forth erefu salto su bm itto prelim inary screening testsw as,
on itsface,u nconstitu tional.In reach ing th isdecision,th eC ou rtofA ppealsrelied on State v. Ryce,2

a decision ofth eK ansas S u prem eC ou rt invalidating a sim ilar provision in K .S.A .8-1025.A s it
appears on th ebooks righ t now ,K .S.A .8-1012 crim inaliz es th ew ith draw al of consent to a
w arrantlesssearch in v iolation ofth eD u eProcessC lau seofth eC onstitu tion.HB 2014 addresses
th is problem .Th eL eagu eof K ansas M u nicipalities su pports th is bill becau seit cu res th e
constitu tionalissu eand prov idesaproperroadm ap w ith aperm issiblepath ofaction forlocallaw
enforcem entofficersto follow w h en adm inistering aprelim inary screening test.

A dditionally ,th ech angesth atth isbillm akesto K .S.A .8-1001 clarifies w h atnoticeis to begiven
by officersregarding th eadm inistrativepenaltiesth atcan beim posed w h en an indiv idu alrefu ses
to su bm itto evidentiary testsorfailsth attest.Becau sedriv ing isapriv ilegeand notafu ndam ental
righ t,th esu spension ofa driver’slicenseorth eirdriv ing priv ilegesdoesnotconstitu teacrim inal
penalty and does notviolateth eC onstitu tion.T h esech anges serveto increaseclarity and dispel
oneofth eprim ary concernsofth eStatein th eRobinson case;th atw ith ou tcrim inalsanction,th ere
w asno penalty th atcou ld beim posed forrefu sing th etest.In responseto th isconcern,th eC ou rt
states,“Itappearsth atifth eL egislatu rech oseto takesu ch action,itw ou ld befreeto im poseacivil
penalty su ch as a driver’s licensesu spension for a driver w h o refu ses consentto a PBT w ith ou t
v iolating th edriver’s constitu tional righ t.3”T h is bill serves to elim inatean u nconstitu tional
sanction and clarifiesth eavailableciv ilpenalty forrefu sing atest.

W esu pportth esech angesand respectfu lly ask th is C om m itteeto passHB 2104 to th efu llSenate
forconsideration.

1 State v. Robinson, 55 K an.A pp.2d 209(2017).
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