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PART III 
Fiscal Year 2017 Annual Report 

by 
Charles L. “Chip” Wheelen, HCSF Executive Director 

 
Introduction 
 
The original Health Care Provider Insurance Availability Act was established by the 
Legislature in 1976. It contained three principal features that have always remained intact. 
Those features are: (1) a requirement that all health care providers, as defined in K.S.A. 40-
3401, maintain professional liability insurance coverage, (2) creation of a joint underwriting 
association, the “Health Care Provider Insurance Availability Plan,” to provide professional 
liability coverage for those health care providers who cannot purchase coverage in the 
commercial insurance market, and (3) creation of the Health Care Stabilization Fund to (a) 
provide excess coverage above the primary coverage purchased by health care providers and 
(b) to serve as reinsurer of the Availability Plan.  
 
In 1978 the constitutionality of the Availability Act was upheld by the Kansas Supreme 
Court in State of Kansas v. Byron Timothy Liggett, M.D. Dr. Liggett challenged the 
constitutionality of the Act on the grounds that it denied him substantive due process of the 
law and equal protection under the law. In its decision the Supreme Court wrote, “The 
original bill did not require mandatory insurance coverage, nor did it require payment of the 
surcharge. These provisions were added by the legislature at the behest of Insurance 
Commissioner Fletcher Bell. The mandatory coverage provision, it was alleged, would 
provide for the financial stability of the insurance availability program and would assure all 
Kansans they would have a source of recovery for damages resulting from malpractice.” 

 
 
Fiscal Year 2017 Annual Report 

 
The following information is reported on behalf of the Health Care Stabilization Fund Board 
of Governors in accordance with K.S.A. 40-3403(b)(1)(C). This report is for the fiscal year 
that ended June 30, 2017.  
 
1. Net premium surcharge collections amounted to $28,121,164.  
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2. The lowest surcharge rate for a health care provider was $100 for a first year provider 
selecting the lowest HCSF coverage option ($100,000 per claim subject to $300,000 annual 
aggregate limit).  
 
3. The highest surcharge rate for a health care professional was $16,510 for a neurosurgeon 
with four or more years of Health Care Stabilization Fund liability exposure who selected the 
highest coverage option ($800,000 per claim subject to $2.4 million annual aggregate limit). 
If a Kansas resident neurosurgeon was also licensed to practice in Missouri, the 30% Missouri 
modification factor would result in a total premium surcharge of $21,463.  
 
4. There were 16 medical professional liability cases involving 23 health care providers that 
went to jury trials. Fourteen of these cases resulted in defense verdicts and one trial resulted in 
a split verdict. One trial in Johnson County resulted in a verdict for the plaintiff.  
 
5. During the past fiscal year 503 open claims were closed. Of those claims, only 65 (12.9%) 
resulted in Fund obligations. Fifty-three cases involving 64 claims were settled, which resulted 
in Health Care Stabilization Fund obligations amounting to $21,745,583. The average 
Stabilization Fund compensation per settlement was $339,775.  These amounts are in addition 
to compensation paid by primary insurers, typically $200,000 per claim.  
 
6. Because of periodic payment of compensation and other cash-flow characteristics, the 
amount reported above in item five was not the same as the amount actually paid during 
FY2017. Total claims expenditures during the fiscal year amounted to $23,976,127.   
 
7. The balance sheet as of June 30, 2017 accepted by the HCSF Board of Governors indicates 
total assets amounting to $286,690,985 and total liabilities amounting to $238,059,073.  
 

 
Recent Legislation 

 
Last year we reported to this Committee that there were a few situations wherein a health 
care provider could have unnecessary duplicate professional liability coverage. The 
Legislature responded by passing House Bill 2118 which is now Chapter 35, 2017 Laws.  
 
The amendments in HB 2118 clarify that if an incident giving rise to a medical malpractice 
claim is the result of professional services rendered by a charitable health care provider (as 
defined in the Kansas Tort Claims Act), or if the claim is covered under the Federal Tort 
Claims Act, then the HCSF is not liable. The bill also makes it acceptable for commercial 
insurance carriers to exclude coverage for such claims in their basic insurance policies.  
 
House Bill 2118 contained a few other technical amendments. As a result of this legislation, 
we are unaware of any statutory flaws or problems that need to be addressed by the 
Legislature at this time.    
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Contemporary Issues 
 

The advent of telemedicine is creating new challenges for our agency. As you probably 
know, there are organizations that employ dozens of physicians located throughout the 
United States and foreign countries. These companies may offer on-line medical care directly 
to consumers or they may enter into provider participation agreements with health insurers in 
which they agree to provide medical care via telecommunication.  
 
A somewhat similar business model is used by companies that offer to provide temporary 
physician staffing as the need arises. These locum tenens are often from other states that do 
not have any laws that resemble the Health Care Provider Insurance Availability Act. Like 
the telemedicine providers, the locum tenens providers think the HCSF compliance 
requirements are a bureaucratic obstacle created by a parochial Legislature.  
 
We have attempted to make our one-page nonresident certification form as simple as possible 
and we allow proration of the annual HCSF surcharge if a nonresident works in Kansas only 
part time or intermittently. Many of the nonresident health care providers pay only $100 for 
$800,000 per claim HCSF coverage. But there are still complaints, particularly when the 
nonresident has professional liability coverage via a self-insured plan or some other 
mechanism that does not constitute a bona fide insurance policy. In those cases, the health 
care provider cannot achieve compliance with the Health Care Provider Insurance 
Availability Act. They are disqualified until such time that they obtain an acceptable 
insurance policy.   
 
A somewhat different problem exists for Kansas resident health care providers who are 
employed by telemedicine or locum tenens companies. If the company has made 
arrangements for non-traditional professional liability coverage or has obtained a malpractice 
insurance policy from a company that is not approved to sell professional liability insurance 
to Kansas health care providers, the Kansas resident health care provider cannot achieve 
compliance with the Availability Act unless he or she purchases a separate insurance policy. 
The other option is for the Kansas resident to inactivate his or her Kansas license and practice 
in other states where he or she has an active license.  
 
We have met and discussed these issues with staff members at the Board of Healing Arts. We 
objectively analyzed possible options. We then discussed the topic with our Board of 
Governors and ultimately decided that telemedicine providers and locum tenens should be 
held to the same standards of accountability as any Kansas resident health care provider. 
They should be required to maintain an active Kansas license and should be required to 
comply with the Availability Act. This assures that Kansas patients will have a reliable 
source of recovery in the event it is determined they should be compensated for a medical 
injury.  
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Cash-flow Management 
 

As discussed in Part I of our report, each year we become liable for a number of claim 
payments, either settlements or jury awards. For example, in fiscal year 2016 our 
expenditures for claim payments amounted to almost $27.3 million and in fiscal year 2017 
our claims expenditures were almost $24.0 million. We have no way of knowing exactly 
when these obligations will occur, nor do we know exactly when our surcharge revenue will 
be collected. For these reasons, we employ a carefully managed laddered approach to 
investments. This assures steady, intermittent cash-flow so we can always make our claim 
payments as they are approved by the courts.  
 
Our Chief Counsel continuously monitors our known obligations to pay claims while our 
Chief Financial Officer continuously monitors our cash balance. We carefully maintain only 
enough cash on hand to pay known claims and routine operating expenses. When our cash 
balance exceeds our immediate needs, we contact the Director of Investments at the Pooled 
Money Investment Board and he immediately goes to work to find an acceptable investment 
opportunity for us.  
 
Our investments are governed by K.S.A. 40-3406 which delegates authority to the Director 
of Investments at the PMIB to make investments on behalf of the HCSF Board of Governors. 
This section of the statutes prescribes conservative investment options available to us. For 
that reason, most of our reserves are invested in federal agency securities and highly rated 
corporate bonds. Our investments are laddered over a ten-year period to assure reliable cash-
flow. Consequently, during the financial crisis period about ten years ago, our investment 
earnings were extraordinary because they were the product of investments made in prior 
years. Conversely, in recent years our investment earnings are the product of investments 
made during the past ten years when rates were generally lower. 
 
While we appreciate our Actuary’s concern about the effect of investment earnings on future 
surcharge rates, we believe it is important to maintain our conservative laddered investment 
strategy. The Health Care Stabilization Fund is held in trust in the state treasury [K.S.A. 40-
3403(a)] and our Board of Governors has a fiduciary duty to protect the fiscal integrity of the 
Fund. Furthermore, we have a statutory duty to assure sufficient liquidity to pay claims in a 
timely manner. We do not believe the Legislature should amend our investment law to allow 
us to pursue higher risk investments, nor do we believe we should delay claim payments in 
order to earn a few more dollars.  
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HCSF Oversight  
 
The HCSF Board of Governors is a diverse group who represent those health care providers 
who provide our revenue. Throughout the year our Board of Governors engages in intermittent 
oversight of our activities, particularly settlements and jury trials. Each year they determine 
appropriate surcharge rates to assure that our reserves always meet or exceed our liabilities. 
They make a diligent effort to assure that the HCSF will never have unfunded liabilities.  

We believe the annual meeting of this Oversight Committee compels us to engage in a 
thorough evaluation of our previous fiscal year. Perhaps more important, this Committee 
provides valuable continuity with the Legislature. We sincerely appreciate the support we 
consistently receive from the legislative members of this Committee during the sessions of 
the Legislature.  
 
 
Conclusion 

 
The Health Care Provider Insurance Availability Act is a successful public-private partnership. 
It creates a favorable environment for responsible professional liability insurance companies. 
Their liability never exceeds $200,000 per claim and they can engage in selective underwriting 
practices.  They can reject questionable risks by referring them to the Availability Plan. Unlike 
joint underwriting associations in other states, the Kansas Availability Plan is reinsured by the 
Stabilization Fund instead of assessments on commercial insurers. In other words, health care 
providers, rather than their insurers, guarantee the solvency of the Plan. Furthermore, the fact 
that Kansas has a history of tort reforms makes Kansas a good environment for insurance 
business in general.    

For over forty years the Availability Act has accomplished legislative intent. It has assured 
Kansans a reliable source of recovery when it is determined that compensation should be 
paid for an unintended medical outcome, and it has assured Kansas health care providers that 
they will always have access to professional liability insurance coverage.  
 
 


