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As Amended by House Committee

Session of 2018

HOUSE BILL No. 2734

By Committee on Judiciary

29

AN ACT concerning-the—probate—eode—relating—to the Kansas sexually

violent predator act; persons in the custody of the secretary for aging
and disability services; administrative confinement; amending K.S.A.
2017 Supp. 59-29a02, 59-29a07, 59-29a08, 59-29all; and 59-29a19
and-59-29a22-and repealing the existing sections.

Be it enacted by the Legislature of the State of Kansas:

Section 1. K.S.A. 2017 Supp. 59-29a02 is hereby amended to read as
follows: 59-29a02. As used in this act:

(a) "Sexually violent predator" means any person who has been
convicted of or charged with a sexually violent offense and who suffers
from a mental abnormality or personality disorder which makes the person
likely to engage in repeat acts of sexual violence and who has serious
difficulty in controlling such person's dangerous behavior.

(b) "Mental abnormality" means a congenital or acquired condition
affecting the emotional or volitional capacity which predisposes the person
to commit sexually violent offenses in a degree constituting such person a
menace to the health and safety of others.

(¢) "Likely to engage in repeat acts of sexual violence" means the
person's propensity to commit acts of sexual violence is of such a degree
as to pose a menace to the health and safety of others.

(d) "Sexually motivated" means that one of the purposes for which
the defendant committed the crime was for the purpose of the defendant's
sexual gratification.

(e) "Sexually violent offense" means:

(1) Rape, as defined in K.S.A. 21-3502, prior to its repeal, or K.S.A.
2017 Supp. 21-5503, and amendments thereto;

(2) indecent liberties with a child, as defined in K.S.A. 21-3503, prior
to its repeal, or—subseetton—a)-of K.S.A. 2017 Supp. 21-5506(a), and
amendments thereto;

(3) aggravated indecent liberties with a child, as defined in K.S.A.
21-3504, prior to its repeal, or-subseetten—-b)-of K.S.A. 2017 Supp. 21-
5506(b), and amendments thereto;

(4) criminal sodomy, as defined in—subseetion—(a)2)—and—<a)3 ot
K.S.A. 21-3505(a)(2) and (a)(3), prior to its repeal, or-subseetion—<a)y3>
and—ay4)—of K.S.A. 2017 Supp. 21-5504(a)(3) and (a)(4), and
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amendments thereto;

(5) aggravated criminal sodomy, as defined in K.S.A. 21-3506, prior
to its repeal, or—subseetton—b)-of K.S.A. 2017 Supp. 21-5504(b), and
amendments thereto;

(6) indecent solicitation of a child, as defined in K.S.A. 21-3510,
prior to its repeal, or-subseetion{a)y-of K.S.A. 2017 Supp. 21-5508(a), and
amendments thereto;

(7) aggravated indecent solicitation of a child, as defined in K.S.A.
21-3511, prior to its repeal, or-subseetion-b)of K.S.A. 2017 Supp. 21-
5508(b), and amendments thereto;

(8) sexual exploitation of a child, as defined in K.S.A. 21-3516, prior
to its repeal, or K.S.A. 2017 Supp. 21-5510, and amendments thereto;

(9) aggravated sexual battery, as defined in K.S.A. 21-3518, prior to
its repeal, or—subseetion—b)—of K.S.A. 2017 Supp. 21-5505(b), and
amendments thereto;

(10) aggravated incest, as defined in K.S.A. 21-3603, prior to its
repeal, or—subseetion—b)—of K.S.A. 2017 Supp. 21-5604(b), and
amendments thereto;

(11) any conviction for a felony offense in effect at any time prior to
the effective date of this act, that is comparable to a sexually violent
offense as defined in-suabparagraphs paragraphs (1) through (11) or any
federal or other state conviction for a felony offense that under the laws of
this state would be a sexually violent offense as defined in this section;

(12) an attempt, conspiracy or criminal solicitation, as defined in
K.S.A. 21-3301, 21-3302 and 21-3303, prior to their repeal, or K.S.A.
2017 Supp. 21-5301, 21-5302 or 21-5303, and amendments thereto, of a
sexually violent offense as defined in this subsection; or

(13) any act which either at the time of sentencing for the offense or
subsequently during civil commitment proceedings pursuant to this act,
has been determined beyond a reasonable doubt to have been sexually
motivated.

(f) "Agency with jurisdiction" means that agency which releases upon
lawful order or authority a person serving a sentence or term of
confinement and includes the department of corrections, the Kansas
department for aging and disability services and the prisoner review board.

(g) "Person" means an individual who is a potential or actual subject
of proceedings under this act.

(h) "Treatment staff" means the persons, agencies or firms employed
by or contracted with the secretary to provide treatment, supervision or
other services at the sexually violent predator facility.

(1) "Transitional release" means any halfway house, work release,
sexually violent predator treatment facility or other placement designed to
assist the person's adjustment and reintegration into the community-esree
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released-fronreommitment.

(j) "Secretary" means the secretary for aging and disability services.

(k) "Conditional release” means approved placement in the
community for a minimum of five years while under the supervision of the
person's court of original commitment and monitored by the secretary for
aging and disability services.

) %@féﬁﬂeﬁa{ Condltlonal release monitor" means an individual

appointed by the court fo monitor the person's compllance with the
treatment plan while placed on conditional release and who reports to the
court. Such monitor shall not be a court services officer.

(m) "Progress review panel” means individuals appointed by the
secretary for aging and disability services to evaluate a person's progress
in the sexually violent predator treatment program.

Sec. 2. K.S.A. 2017 Supp. 59-29a07 is hereby amended to read as
follows: 59-29a07. (a) The court or jury shall determine whether, beyond a
reasonable doubt, the person is a sexually violent predator. If such
determination that the person is a sexually violent predator is made by a
jury, such determination shall be by unanimous verdict of such jury. Such
determination may be appealed in the manner provided for civil cases in
article 21 of chapter 60 of the Kansas Statutes Annotated, and amendments
thereto. If the court or jury determines that the person is a sexually violent
predator, the person shall be committed to the custody of the secretary for
aging and disability services for control, care and treatment until such time
as the person's mental abnormality or personality disorder has so changed
that the person is safe to be at large. Such control, care and treatment shall
be provided at a facility operated by the Kansas department for aging and
disability services.

(b) At all times, persons committed for control, care and treatment by
the Kansas department for aging and disability services pursuant to the
Kansas sexually violent predator act shall be kept in a secure facility and
such persons shall be segregated on different units from any other patient
under the supervision of the secretary for aging and disability services and
commencing June 1, 1995, such persons committed pursuant to the Kansas
sexually violent predator act shall be kept in a facility or building separate
from any other patient under the supervision of the secretary. The
provistens-efthissubseetion secure confinement restriction shall not apply
to any rezntegratzon transmonal release or conditional release facﬂlty or
building- : nsttional-release-programor—e ;
program.

(c) The Kansas department for aging and disability services is
authorized to enter into an interagency agreement with the department of
corrections for the confinement of such persons. Such persons who are in
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the confinement of the secretary of corrections pursuant to an interagency
agreement shall be housed and managed separately from offenders in the
custody of the secretary of corrections, and except for occasional instances
of supervised incidental contact, shall be segregated from such offenders.

(d) If any person while committed to the custody of the secretary
pursuant to the Kansas sexually violent predator act shall be taken into
custody by any law enforcement officer as defined in K.S.A. 2017 Supp.
21-5111, and amendments thereto, pursuant to any parole revocation
proceeding or any arrest or conviction for a criminal offense of any nature,
upon the person's release from the custody of any law enforcement officer,
the person shall be returned to the custody of the secretary for further
treatment pursuant to the Kansas sexually violent predator act. During any
such period of time a person is not in the actual custody or supervision of
the secretary, the secretary shall be excused from the provisions of K.S.A.
59-29a08, and amendments thereto, with regard to providing that person
an annual examination, annual notice and annual report to the court, except
that the secretary shall give notice to the court as soon as reasonably
possible after the taking of the person into custody that the person is no
longer in treatment pursuant to the Kansas sexually violent predator act
and notice to the court when the person is returned to the custody of the
secretary for further treatment.

(e) If the court or jury is not satisfied beyond a reasonable doubt that
the person is a sexually violent predator, the court shall direct the person's
release.

(f) Upon a mistrial, the court shall direct that the person be held at an
appropriate secure facility, including, but not limited to, a county jail, until
another trial is conducted. Any subsequent trial following a mistrial shall
be held within 90 days of the previous trial, unless such subsequent trial is
continued as provided in K.S.A. 59-29a06, and amendments thereto.

(g) If the person charged with a sexually violent offense has been
found incompetent to stand trial and is about to be released pursuant to
K.S.A. 22-3305 and amendments thereto and such person's commitment is
sought pursuant to subsection (a), the court shall first hear evidence and
determine whether the person did commit the act or acts charged. The
hearing on this issue must comply with all the procedures specified in this
section. In addition, the rules of evidence applicable in criminal cases shall
apply and all constitutional rights available to defendants at criminal trials,
other than the right not to be tried while incompetent, shall apply. After
hearing evidence on this issue, the court shall make specific findings on
whether the person did commit the act or acts charged, the extent to which
the person's incompetence or developmental disability affected the
outcome of the hearing, including its effect on the person's ability to
consult with and assist counsel and to testify on such person's own behalf,
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the extent to which the evidence could be reconstructed without the
assistance of the person and the strength of the prosecution's case. If after
the conclusion of the hearing on this issue, the court finds, beyond a
reasonable doubt, that the person did commit the act or acts charged, the
court shall enter a final order, appealable by the person, on that issue and
may proceed to consider whether the person should be committed pursuant
to this section.

Sec. 3. K.S.A. 2017 Supp. 59-29a08 is hereby amended to read as
follows: 59-29a08. (a) Each person committed under the Kansas sexually
violent predator act shall have a current examination of the person's mental
condition made once every year. The secretary shall provide the person
with an annual written notice of the person's right to petition the court for
release over the secretary's objection. The notice shall contain a waiver of
rights. The secretary shall also forward the annual report, as well as the
annual notice and waiver form, to the court that committed the person
under the Kansas sexually violent predator act. The court shall file the
notice and the report upon receipt and forward the file-stamped copy to
the attorney general. The—court attorney general shall forward a file-
stamped copy of the annual written notice and annual report to the
secretary upon-ing receipt.

(b) The person must file a request for an annual review hearing
within 45 days after the date the court files the annual written notice.
Failure to request a hearing within 45 days pursuant to this subsection
waives the person's right to a hearing until the next annual report is filed
by the court. A contested annual review hearing for transitional release
shall consist of consideration about whether the person is entitled to
transitional release. Only a person in transitional release shall be permitted
to petition for conditional release. Only a person in conditional release
shall be permitted to petition for final discharge after a minimum of five
years has passed in which the person has been free of violations of
conditions of such person's treatment plan, as provided in K.S.A. 59-
29a19(e), and amendments thereto.

(c) The person may retain, or if the person is indigent and so requests
the court may appoint, an examiner pursuant to K.S.A. 60-235, and
amendments thereto, and the examiner shall have access to all available
records concerning the person. If the person is indigent and makes a
request for an examiner, the court shall determine whether the services are
necessary and shall determine the reasonable compensation for such
services. The court, before appointing an examiner, shall consider factors
including the person's compliance with institutional requirements and the
person's participation in treatment to determine whether the person's
progress justifies the costs of an examination. The appointment of an
examiner is discretionary.
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(d) At the annual review hearing, the burden of proof shall be upon
the person to show probable cause to believe the person's mental
abnormality or personality disorder has significantly changed so that the
person is safe to be placed in transitional release. The report, or a copy
thereof, of the findings of a qualified expert shall be admissible into
evidence in the annual review hearing in the same manner and with the
same force and effect as if the qualified expert had testified in person. If
the person does not participate in the prescribed treatment plan, the person
is presumed to be unable to show probable cause to believe the person is
safe to be released.

(e) The person shall have a right to have an attorney represent the
person at the annual review hearing to determine probable cause, but the
person is not entitled to be present at the hearing.

(f) If the person does not file a petition requesting a hearing pursuant
to subsection (b), the court that committed the person under the Kansas
sexually violent predator act shall then conduct an in camera annual
review of the status of the person's mental condition and determine
whether the person's mental abnormality or personality disorder has
significantly changed so that an annual review hearing is warranted. The
court shall enter an order reflecting its determination.

(g) If the court at the annual review hearing determines that probable
cause exists to believe that the person's mental abnormality or personality
disorder has significantly changed so that the person is safe to be placed in
transitional release, then the court shall set a hearing for transitional
release on the issue. The person shall be entitled to be present and entitled
to the assistance of counsel. The attorney general shall represent the state
and shall have a right to have the person evaluated by experts chosen by
the state. The person shall also have the right to have experts evaluate the
person on the person's behalf and the court shall appoint an expert if the
person is indigent and requests an appointment. The burden of proof at the
hearing for transitional release shall be upon the state to prove beyond a
reasonable doubt that the person's mental abnormality or personality
disorder remains such that the person is not safe to be placed in transitional
release and if transitionally released is likely to engage in repeat acts of
sexual violence.

(h) If, after the hearing for transitional release, the court is convinced
beyond a reasonable doubt that the person is not appropriate for
transitional release, the court shall order that the person remain in secure
commitment. Otherwise, the court shall order that the person be placed in
transitional release.

(1) If the court determines that the person should be placed in
transitional release, the secretary shall transfer the person to the
transitional release program. The secretary may contract for services to be
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provided in the transitional release program. During any period the person
is in transitional release, that person shall comply with any rules or
regulations the secretary may establish for this program and every
directive of the treatment staff of the transitional release program.

() At any time during which the person is in the transitional release
program and the treatment staff determines that the person has violated
any rule, regulation or directive associated with the transitional release
program, the treatment staff may remove the person from the transitional
release program and return the person to the secure commitment facility, or
may request the district court to issue an emergency ex parte order
directing any law enforcement officer to take the person into custody and
return the person to the secure commitment facility. Any such request may
be made verbally or by telephone, but shall be followed in written,
facsimile or electronic form delivered to the court by not later than 5:00
p.m. of the first day the district court is open for the transaction of business
after the verbal or telephonic request was made.

(k) Upon the person being returned to the secure commitment facility
from the transitional release program, notice thereof shall be given by the
secretary to the court. The court shall set the matter for a hearing within
two working days of receipt of notice of the person's having been returned
to the secure commitment facility and cause notice thereof to be given to
the attorney general, the person and the secretary. The attorney general
shall have the burden of proof to show probable cause that the person
violated conditions of transitional release. The hearing shall be to the
court. At the conclusion of the hearing the court shall issue an order
returning the person to the secure commitment facility or to the transitional
release program, and may order such other further conditions with which
the person must comply if the person is returned to the transitional release
program.

(I) For the purposes of this section, if the person is indigent and
without counsel, the court shall appoint counsel to assist such person.

Sec. 4. K.S.A. 2017 Supp. 59-29all is hereby amended to read as
follows: 59-29all. (a) If a person has previously filed a petition for
transitional release, conditional release or final discharge without the
secretary for aging and disability services approval and the court
determined either upon review of the petition or following a hearing, that
the person's petition was frivolous or that the person's condition had not
significantly changed so that it is safe for the person to be at large, then the
court shall deny the subsequent petition, unless the petition contains facts
upon which a court could find the condition of the petitioner had
significantly changed so that a hearing was warranted. Upon receipt of a
first or subsequent petition from committed persons without the secretary's
approval, the court shall endeavor whenever possible to review the petition
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and determine if the petition is based upon frivolous grounds and if so
shall deny the petition without a hearing.

(b) No transitional release or conditional release facility or building
shall be located within 2,000 feet of a licensed child care facility, an
established place of worship, any residence in which a child under 18
years of age resides, or the real property of any school upon which is
located a structure used by a unified school district or an accredited
nonpublic school for student instruction or attendance or extracurricular
activities of pupils enrolled in kindergarten or any grades one through 12.
This subsection shall not apply to any state institution or facility.

(c) Transitional release or conditional release facilities or buildings
shall be subject to all regulations applicable to other property and
buildings located in the zone or area that are imposed by any municipality
through zoning ordinance, resolution or regulation, such municipality's
building regulatory codes, subdivision regulations or other
nondiscriminatory regulations.

(d) On and after July 1, 2015, the secretary for aging and disability
services shall place no more than 16 sexually violent predators in any one
county on transitional release-ereenditionalrelease.

(e) The secretary for aging and disability services shall submit an
annual report to the governor and the legislature during the first week of
the regular legislative session detailing activities related to the transitional
release and conditional release of sexually violent predators. The report
shall include the status of such predators who have been placed in
transitional release or conditional release including the number of any such
predators and their locations; information regarding the number of
predators who have been returned to the sexually violent predator
treatment program at Larned state hospital along with the reasons for such
return; and any plans for the development of additional transitional release
or conditional release facilities.

Sec. 5. K.S.A. 2017 Supp. 59-29a19 is hereby amended to read as

follows: 59-29a19. (a)—bﬁﬁakmg—fke—defeﬁmﬁaﬁme—fha-ﬁa—peﬁeﬁ—skeﬁd

ecommendation—of-the—treatment—staff-and-progress—review—pane Ifthe
court determmes that the person should be placed on cond1t10na1 release
the court, based upon the recommendation of the treatment staff and
progress review panel, shall establish a plan of treatment which the person
shall be ordered to follow. This plan of treatment may include, but shall
not be limited to: Provisions as to where the person shall reside and with
whom, taking prescribed medications, attending individual and group
counseling and any other type of treatment, maintaining employment,

havmg no contact W1th chlldren ﬂet—ffethﬂt-&}g—faei-}mes—}eeaﬁeﬁs—
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eaetetrgetivitestwhitch-eontaetwith—ehdren—istkely having no
direct contact with individuals that match the person's victim template,
travel restrictions, searches, home visits, substance abuse testing and
registration requirements. Upon a showing by the person that the person
accepts the plan of treatment and is prepared to follow it, the court shall
release the person from the transitional release program.
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(b) The—pi‘Qfe&ﬂﬂﬁﬁ-l condltlonal release momtor shall monitor the
person's compliance with the plan of treatment ordered by the court while
on conditional release. The-professtonat conditional release monitor shall
report the person's progress on conditional release to the court. At any
time during which the person is on conditional release and the
professionat conditional release monitor determines that the person has
violated any material condition of the plan, the-prefessional conditional
release monitor may request the district court to issue an emergency ex
parte order directing any law enforcement officer to take the person into
custody and return the person to the secure commitment faczltty Any such

meade by sworn affidavit setting forth with specificity the grounds for
the entry of such emergency ex parte order provided to the court by
personal delivery, telefacsimile communication or electronic means
prior to the entry of such order and notice of such request shall be
given to the person's counsel, or if the person is unrepresented, to the
person.

(c) A current examination of the person's mental condition shall be
made in accordance with K.S.A. 59-29a08, and amendments thereto, and
submitted to the court and the secretary once each year.

(d) Upon the person being returned to the secure commitment facility
from conditional release, notice shall be given by the secretary to the
court. The court shall set the matter for a hearing within two working days
of receipt of notice of the person's having been returned to the secure
commitment facility and cause notice to be given to the attorney general,
the person and the secretary. The attorney general shall have the burden
of proof to show probable cause that the person violated conditions of
conditional release. The hearing shall be to the court. At the conclusion of
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the hearing, the court shall issue an order returning the person to the
secure commitment facility, to transitional release, or to conditional
release, and may order such other further conditions with which the
person must comply if the person is returned to either transitional release
or conditional release.

(e) After a minimum of five years—have has passed in which the
person has been free of violations of conditions of such person's treatment
plan, the treatment staff, or other treatment providers directed by the
court, may examine such person to determine if the person's mental
abnormality or personality disorder has significantly changed so as to
warrant such person being considered for final discharge. The individual
preparing the report shall forward the report to the court. The court shall
review the same. If the court determines that probable cause exists to
believe that the person's mental abnormality or personality disorder has
so changed that the person is safe to be entitled to final discharge, the
court shall set a formal hearing on the issue. The attorney general shall
have the burden of proof to show beyond a reasonable doubt that the
person's mental abnormality or personality disorder remains such that
such person is not appropriate for final discharge. The person shall have
the same rights as enumerated in K.S.A. 59-29a06, and amendments
thereto. Subsequent to either a court review or a hearing, the court shall
issue an appropriate order with findings of fact. The order of the court
shall be provided to the attorney general, the person and the secretary.

() 1If, after a hearing, the court is convinced beyond a reasonable
doubt that the person is not appropriate for final discharge, the court shall
continue custody of the person with the secretary for placement in a secure
facility, or on transitional or conditional release. Otherwise, the court
shall order the person finally discharged. In the event the court does not
order final discharge of the person, the person still retains the right to
annual reviews.

@H(g) The final discharge shall not prevent the person from being
prosecuted for any criminal acts which the person is alleged to have
committed or from being subject in the future to a subsequent commitment
under this act.
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he I s dicinlrevi .
Sec.—# 6. K.S.A. 2017 Supp. 59-29a02, 59-29a07, 59-29a08, 59-
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1 29all; and 59-29a19-and-59-29a22-are hereby repealed.
2 Sec.-8: 7. This act shall take effect and be in force from and after its
3 publication in the statute book.



